ST

» oE" RS F
o oo W

o rd £y g |

Operations Profile 1 B ® ~

Bl =

f
’

.

- RRwERRERREENE

Analysis of Operations & An Example of
Government Agency Conducting Inspectior
and Acceptance.
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Part I. Forward:

In compliance with the Article 71 of Government
Procurement Act, government agencies shall set
a time-limit and conduct partial acceptance about
procurement for construction work or property
when conducting inspection and acceptance pur-
suant Inspection and acceptance shall be con-
ducted by the head of the government agency or
an appropriate chief inspector appointed by the
authorized personnel. The unit taking or using the
work or property shall be notified to accompany
the chief inspector for inspection and acceptance.
Personnel of the procurement unit shall not act
as a chief inspector or an inspector for samples
or materials of the procurement conducted by the
unit. The above provisions shall apply to the pro-
curement of services.

Also, according to the Article 72 of Government
Procurement Act:, any inspection and acceptance
conducted for a procurement shall be recorded
and signed jointly by the participating personnel.
For any item found not in conformity with the re-
quirements specified in the contract, drawings
and/or samples after inspection and acceptance,
the supplier shall be required, by a notice, to make
improvement, to remove the rejected item or to
re-do the work, or to recall or to replace the re-
jected item within a time-limit. Where the result
of the inspection and acceptance indicates that
the non-conforming item is not important and the
remaining items are nonetheless usable, and the
head of government agency or his / her authorized
personnel deems that it is necessary to use such
remaining items before the said non-conformity is
corrected, a partial acceptance may be conducted
for the remaining items and the contract value
may be paid partially for the accepted portion,
subject to the approval by the head of the gov-
ernment agency or his/her authorized personnel.
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Where the result of inspection indicates any non-
conformity with the contractual requirements, but
the non-conformity neither hinders the safety or
use required nor decreases the general function
or the function designated by the contract, an ac-
ceptance with price-reduction may be conducted
under conditions that the government agency has
determined that there is no need or it is difficult to
make replacement.

According to the regulations of preceding
paragraphs, there are different legal requirements
for inspection and acceptance, partial inspection
and acceptance and acceptance with price-reduc-
tion and each is applied to different circumstanc-
es. However, it is suspected that some govern-
ment agencies have mixed up the procedures of
inspection and acceptance, partial inspection and
acceptance, acceptance with price-reduction and
contract change. In addition, the appointing of
chief inspector, according to the law, is the offi-
cial duty of the head of the government agency or
his / her authorized personnel; however, in some
cases, such personnel are appointed by other per-
sonnel.

Part Il. The Case

A government agency was conducting
inspection and acceptance of building renova-
tion. The head of the government agency had
appointed the chief of the first-line field unit as the
chief inspector (hereinafter referred to as the “chief
inspector “). For the first inspection and accep-
tance, the chief inspector was absent due to other
errands and a person of other unit was assigned
by the chief inspector to conduct inspection and
acceptance. The temporary inspector found “Win-
dows weren't installed due to insufficient space at
the scene “, and an acceptance with price-reduc-
tion was conducted. For the second inspection
and acceptance, a co- inspector, by instructions

of the chief inspector, conduced inspection and

acceptance in the absence of the chief inspector
and found the door planks didn’t conform to the
requirements of the contract. The chief inspector
who arrived at the scene later agreed to inspect
and accept the outcome of contract performance
based on the reason that the results “didn’t de-
crease the general function”.
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Part lll. Questions analysis

1.Who is the person appointing the chief inspector?

2.What are the qualifications of a chief inspector ?

3.What are the official duties of a chief inspector ?

4.1f any non-conformity is found after inspection
and acceptance, what are the procedures of
corrections, partial acceptance, acceptance
with price-reduction and contract change and
what cases may be applied to the procedures
respectively?

Part IV. Case Analysis
This case makes reference to Articles 71

and 72 of Government Procurement Act (herein-

after referred to as the “the law “) and articles 91

and 97 of Enforcement Rules of the Government

Procurement Act

I. The person that appoints the chief inspector :

(I.)Where government agency conducts inspection

and acceptance, according to the law, the
head of the agency or his / her authorized
personnel should appoint appropriate
personnel to chair the inspection!.“ The right
to appoint the chief inspector “ of the head
of the government agency can be executed
either by himself / herself, or according to
the law, he / she may appoint a specific
person to chair the inspection case by case
or by general case. For example, where a
procurement does not reach the threshold
of NTD 10 million, “the right to appoint the
chief inspector “is assigned to deputy head of
the government agency. The appointment
of chief inspector is the official duty of head
of the government agency or his / her
authorized personnel.

—

JAnyone that is not the head of the
government agency or isn’t authorized to
the “right to appoint the chief inspector “ shall
not appoint the chief inspector. Besides, it is
an obligation specified in the Government
Procurement Act for the chief inspector to
chair inspection and acceptance and it
indicates the reaction of such government
agency to outcome of contract performance

in a civil contract. Therefore, such obligation

prevails other internal affairs. If a conflict
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occurs, to chair inspection and acceptance
always prevails. If, however, there are
indeed other legal or external affairs that
prevail inspection and acceptance and
prevent the chief inspector from conducting
inspection and acceptance, the chief inspector
or agency in charge of inspection and
acceptance shall report to the person
appointing such task to re-appoint an
appropriate person instead of acting without
authorization or overstepping his / her
authority to appoint other personnel to act
as the chief inspector or look for a
replacement.
Il.Personnel suitable to be the chief inspector:
(I.)According to the law, “ personnel from the
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procurement unit of the agency “ shall not act
as the chief inspector or an inspector for
samples or materials of the procurement
conducted by the unit2 . According to the
letter of explanation issued by Public
Construction Commission, Executive Yuan
“Personnel from procurement unit of the
agency “means personnel of the lowest level
of the procurement unit of the agency. The
Person in charge of appointing the chief
inspector may execute his / her right to
appoint the chief inspector3 from those that
don’t fall into such category. Also, since the
chief inspector bears certain legal
responsibilities, it is best that he/she is hired
according to the personnel regulations4
instead of being hired as temporary
personnel® . Therefore, personnel of the
lowest level of the procurement unit of the
agency that is hired according to the personnel
regulations could b pro forma candidates for
the chief inspector.

(I)Inspection and acceptance is the legal

procedure stipulated in Government
Procurement Act to determine whether the
outcome of contract performance conforms
to contractual requirements. However,
where such procedure is conducted, what
kind of sampling method, procedure and
steps shall be taken? What are the standards
for judging the results? All involves the
abstract goals of procurement goal and use
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required in the contract and concrete
specification of the subject of the
procurement and therefore it is actually
judgment based on facts. Although
government agencies hire personnel,
according to personnel regulations, based
on their professional skills, expertise and
work experience, whether or not they are
“suitable “for acting as the chief inspector is
still not entirely unquestionable in practice.

(Il.)In Reference to the letter of explanation®

issued by Public Construction Commission,
Executive Yuan “ the specification of the
subject of the procurement shall be set by
unit plans, designs, demands or uses the
work” and “appointing personnel possessing
non-professional procurement abilities or
experiences to conduct the procurement “
is “anillegal and inappropriate conduct “
regulated by the regulation of “ the wrong
conduct of government procurement “ .
Personnel from units that sets rules for
planning, designing , demanding or using the
specification of the subject of the
procurement or personnel that is familiar
with the functional benefits of the subject of
procurement or its effects are more likely to
conduct “fair inspection, reasonable
judgment and appropriate management
control “ when it comes to how to “ sample
inspection “, whether it is in conformity with
“ the use efficiency specified in the contract
and the safety standards of the subject of
procurement “ and whether it is in conformity
with “the general function or the function
designated by the contract “. They obviously
are better at making appropriate judgment
on whether the outcome of contract
performance is in conformity with the
requirements specified in the contract and
therefore can achieve the purpose of
procurement by the government agency.

IIl.The official duties of the chief inspector:
(I.)According to the law, the chief inspector shall

conduct sampling inspection on the outcome
of contract performance with the co-inspector
and decide what actions shall be taken if any
non-conformity is found” .If the results of the
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inspection indicate any non-conformity, the
supplier shall be required, by a notice, to make
improvement, to remove the rejected item
or to re-do the work, or to recall or to replace
the rejected item within a time-limit8 (
hereinafter referred to as correction).
Therefore, the official duties of the chief
inspector are to “conduct sampling inspection
on the outcome of contract performance and
see if there is any non-conformity with the
contractual requirements “, and “ what
actions shall be taken if non-conformity is
found after inspection and acceptance. .

.JThe chief inspector shall, according to the

law, make the judgment on the procedure of
inspection and acceptance and the result
based on the contractual requirements,
make appropriate decision, and take proper
actions based on the contractual requirements,
then take full legal responsibilities for all his
/ her actions.

It means the chief inspector shall be present
throughout the entire inspection and
acceptance. If inspection and acceptance
involves external suppliers or other 3t
person, the absence of the chief inspector,
his / her being late or leaving the scene when
inspection and acceptance is conducting
halfway, or appointing an unauthorized
person to conduct inspection and acceptance
by the chief inspector will easily tint the
procedure of inspection and acceptance.

IV.The administration of inspection and acceptance :

(I.)The procedures of inspection after correction,

acceptance with price-reduction and partial
inspection and acceptance are different.
1.Where the government agency shall not
be held responsible for failed inspection, the
chief inspector shall, according to the law,
conduct inspection and acceptance after
the supplier has made the necessary
corrections? . The review conducted by
government agency according to the law and
is approved by the person entitled to
approve acceptance with price — reduction
or partial inspection and acceptance shall
conduct acceptance with price-reduction or
partial inspection and acceptance. An
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acceptance with price-reduction is a
measure for government agency to accept
the results that do not conform to contractual
requirements; partial inspection and
acceptance is a measure for government
agency to accept and use the accepted items.
However, the conditions for failed inspection
and acceptance or failed partial inspection
and acceptance still remain unchanged.

2.Therefore, the chief inspector and co-

inspector will make decision ,based on the
results of sampling inspection and
acceptance of outcome of contract
performance , on whether or not the results
are “in conformity with contractual
requirements “ so that they can be the basis
for follow-up procedures. If any non-con
formity is found :

(1)The chief inspector shall notify the
supplier to make corrections within the
time-limit!! , record inspection and
acceptance, and complete the
procedure of inspection and acceptance 12 .
He / she shall conduct another inspection
and acceptance after the supplier made
necessary corrections '3

(2)If all or partial outcome of contract

performance might fit the category
of an acceptance with price-reduction
or partial inspection and acceptance,
procurement unit of the government
agency shall, first, review the concrete
facts according to the law and confirm
any conditions or reasons that are in
accordance with the law, then, report
to the head of the government agency
or his / her authorized person in
writing for approval. Acceptance with
price-reduction or partial inspection
and acceptance may be conduced
after the request has been approved.

(3)If the chief inspector must decide

whether or not to conduct partial
inspection and acceptance or
acceptance with price-reduction out of
urgency or time-sensitive reasons, he /
she shall first report to the head of the
government agency for authorization to

e e S B
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approve an acceptance with price-
reduction, and review on concrete facts
of the case, then, confirm any
conditions or reasons that are in
accordance with the law and act
according to the law afterwards. The
preceding review and results shall be
done in writing.
(II.)The meaning of acceptance with price-
reduction and contract change is different.
1.Acceptance with price-reduction !
is the regulation applied when the
outcome performance is found to have
non-conformity with contractual
requirements but it neither hinders the
safety or use required nor decreases
the general function or the function
designated by the contract. Under such
circumstance, an acceptance with
price-reduction is the measure taken
by the government agency and the
supplier where both parties agree to a
price reduction in exchange for accepting
such result. However, the subject of the
procurement and the relations of right
and obligation specified in the contract
remain unchanged.

2.The contract is only effective when the
government agency and supplier agree
on the subject of the procurement and
price through the legal procedures of
invitation to tenders, submitting tenders,
the evaluation of tender and the award of
contract. It is the foundation of right-duty
relation of the government agency and
the supplier. If any requirements need to
be added, deleted or modified, both
parties must proceed the price negotiation
and contract negotiation for the sub
ject of the procurement, price, deadline,
payment schedule and other content
in the contract according to the regulations
specified in the contract. A consensus of
both parties to contract amendment by
following legal procedures shall be
confirmed before changing the right-duty.
relation of the parties on the contract.

3.Where a non-conformity to contractual
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requirements is caused by inappropriate
regulations by the government agency,
the government agency shall evaluate if
any safety and use required are affected
based on facts to see if such procurement
can be fulfilled.

(1) If safety and use required are
affected, however, correction or other
alternatives for achieving results
equivalent to those of fulfilling the
contract are available, the government
agency may use contract amendment
to modify the contract so that the
supplier may fulfill the contract and
satisfy the government agency’s request
for safety and use required.

(2)If the contract is not fulfilled, it doesn’t
actually affect government agency’s
use required, or there is no alternative
for achieving results equivalent to
those of fulfilling the contract. When
the government agency decides to
delete the subject of the procurement,
it shall delete such procurement
according to regulations of contract
amendment so that the supplier may
be free from the obligation of fulfilling
the contract while the government
agency being free from the obligation
of payment of equivalent relation.

(3)The procedure of contract amendment
usually includes provision or contract
value added and deleted or adjusted

to the contract. It shall be proceeded

according to legal procedure such
as setting a government estimate and
price negotiation instead of being
proceeded at scene of inspection and
acceptance or orally.

Part V. Conclusion
About the case that the government agency
conducted inspection and acceptance of building
renovation, the head of the government agency
appointed the chief of first -line filed unit as the
chief inspector which is legal both in form and
legally. However, the chief of the field unit lacks
professional abilities or experience of inspection
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and acceptance. Thus, it constitutes the conduct
of “ wrong conduct by government procurement ,
and, whether or not the chief inspector processes
the abilities to follow contractual requirements and
sample inspection and acceptance appropriately
as well as whether or not he lacks the relevant ex-
perience to judge if the outcome of contract perfor-
mance conforms to the regulation of this contract
and the purpose of the procurement are still ques-
tionable. It is best to appoint other “appropriate
“personnel to act as the chief inspector.

Regarding the legal procedure of inspection
and acceptance, if the chief inspector appointed
other person to act as the inspector or asked the
co-inspector to chair inspection on behave of him/
her because he / she wasn’t able to conduct such
inspection and acceptance due to other errands,
either of the conditions constitutes illegal conduct.
To avoid inspection and acceptance being delayed
because the chief inspector wasn’t able to chair
it without prior notice, the procurement unit shall
provide several appropriate candidates to the
head of the government agency or his her autho-
rized personnel. The order of these candidates
shall be decided by the head of the government or
his / her authorized person. By doing so, the chief
inspector may be replaced based on actual needs
and the administrative efficiency and decision-
making quality of procurement operations may be
improved.

According to the result of inspection and
acceptance, “windows were not installed due to
insufficient space at the scene”. If it is caused by
contractual requirements not being in accordance
with the conditions at the scene, the government
agency shall judge whether or not such contradic-
tion has indeed affected safety and use required
first before deciding f the subject of the procure-
ment shall be fulfilled. If the subject of the pro-
curement can be modified, such as installing win-
dows of smaller sizes without affecting ventilation;
or there are other alternatives that can achieve
results equivalent to outcome performance, such
as installing ventilating fans , that can still satisfy
thé procurement purpose of the unit, under such
circumstance, the government agency may use
contract amendment to modify contract require-
ments so that the supplier may fulfill the contract.
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If not installing the windows does not, actually, af-
fect the safety and use required or there are no
alternatives to achieve the results equivalent to
outcome of contract performance, and the govern-
ment agency decides to delete such procurement,
they shall use the procedure of contract amend-
ment to delete such procurement so that the sup-
plier may be free from the obligation of installing
windows as well as the government agency being
free from paying the contract value. However, it is
inappropriate for the government agency to accept
an acceptance with price-reduction of the subject
of the procurement caused by wrong contractual
requirements.

Besides, for the fact that the supplier didn’t
install the door planks specified in the contract,
the chief inspector agreed to conduct inspection
and acceptance on the outcome of contract perfor-
mance by the supplier because he / she deemed
it didn’t decrease its original function. The con-
tractual provisions are basis for the supplier to
fulfill the contract and the government agency to
conduct inspection and acceptance. Since the
outcome of contract performance doesn’t conform
to contractual requirements, it shall be deemed
as non-conformity so that the follow-up inspec-
tion and acceptance procedure and its effect can
be based on such decision. In the case an ac-
ceptance with price-reduction or contract amend-
ment shall be applied, any legal or contractual
proecedures still shall be completed anyway. At the
scene of inspection and acceptance, if the chief in-
spector knew that the outcome of contract perfor-
mance by the supplier indicates any non-conform
to contractual requirements but still agreed to con-
duct inspection and acceptance without asking the
supplier to make corrections or taking appropriate
procedure to take care of the non-conformity, such
conduct by the chief inspector clearly constituted
an illegal act.

(The author is currently with the office of De-
partment of Logistics of Coast Guard Admin-
istration. )

-




