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EHIE Part |.Foreword
FRElEE HAB2004F5 A LI - I FEHR Since May, 2004, a number of negotiations be-
B P EITERER - IR EAEEALRRER T H tween Mainland China and Japan have been held
R ) LAz ERESFHEESZZHENRMA - to solve the conflicts on East China Sea Gas Field.
RENMEERREME FEHERZEPHEHR B In the process of negotiation, Japan proposed to
THEER > BRBRHFFZENEEZHNAAT]IE jointly develop four controversial gas oil fields in-
R ILE BB AR APEM MR RE - KR cluding Chun Xiao Oil Field, which are located in
B ARARBAAEREFERN "HPPEER, M the west of middle line. Mainland China not only

DUIKPEREE B AR AIE R » T RMEEEER refused to offer underground structural data re-
BEEMINEE - MRS AEREhREFENA garding the said four oil fields to Japan, but also
ERTE - BERFE EEEEHRER "&£ declared the area to be jointly developed are re-
[RIFHE
e ? RPN E L2 B R AR ? AR BB R GRAY and near the continental shelf, co-owned by Japan
%~ AVEADR - RRBESAE - LG - and Korea and saturated in the north of East China

(Joint Development) MYERZSEF® ferred to the gas fields around Diaoyutai Islands

Sea. Since the middle line claimed by Japan is not

A THERR, ZEREER
— ENERERERE
(—) SEBIRGE"
BERLRFZECRELERESH=(EMHE : — Sea Ocean shall be on Ryukyu Trench. Such a
B TEAREE , (19585 ZE19694F) - B5ER declaration resulted in the major disputes on East
FRRWE - Zh "RERE, (19695 BARE China Sea gas field between two states. Although

accepted by Mainland China, it excused by Natu-

2R ral expansion of continental shelf and declared

the line dividing China and Japan on East China

e



BEEFRE19UFHABUSHEANER) -
BREXERARBE - =h " FERE, (BaH
EFERRNQAFELNEIES) - BIELRRAE
BEHIER ©

EREE—EBFHLRMABBE > 719584
28228 B S0 R4 8 25 5T BE 70K B8 R
BEHEE 2 B E (Bahrain-Saudi  Arabia boundary
ZIHEKTEW S
FHARFRERE FRAHA - HEFFBAZIZ
—DEHEEN - BREBR L - BRFERNILRFH
BEHR12BFM) - HAP19606F4 8 BRI EHR]
ZEmsDollard 47 (Ems-Dollard Treaty) % 19624F
57 ZEmsDollard &AM F W, (Supplementary

agreement ,22 February 1958)

Agreement between the Federal Republic of Germany
and the Netherlands to the Ems-Dollard Treaty, 14 May
1962) -+ FRREms OB ERFZ RN - HE
M BIFEEMS)E] A8z FHEFE  EBE MRS
Fip AR MR —EERAFRER - &
FEEE RIS BTEEEIETHRENRE - &
Wit RERESFERZRDE - HR1969FH
BOERE T RERESR ) HIRATESI -

two parties have eventually obtained agreement in
June 2008, what worth discussing is whether itis a
compulsory declaration to joint exploitation of gas
resources on overlapping economic zone, what
does it stand in view of international laws? In this
article, it is expected to interpret this incidence in
viewpoints of international laws, case judgments

and state practices.

Partll.Basis of international law for joint
development
I.The observations of treaties in international
law and state practices
(I)Agreements of dividing line between bilateral
sea territories’
As some scholars announced, historical evo-
lution of joint development are classified to three
stages- A. Originting period (1958-1969): five joint

development agreements are made; B. Develop-

ing period (from 1969’s ruling to North Sea Con-
tinental Shelf Case to 1994, when United Nations
Convention on the Law of the Sea takes effective):
twelve joint development agreements are made;
C. Stabile period (since 1994, when United Na-
tions Convention on the Law of the Sea takes ef-
fective): three joint development agreements are
made.

Bahrain-Saudi Arabia boundary agreement,
22 February 1958, is the first joint development
agreement to ocean, which stipulates controver-
sial gas fields can be exploited by Saudi Arab un-
der the condition that 50% of net income shall be
owned by Bahrain. In practice, there have been 12

cases involving joint development on controversial

gas fields, including Ems-Dollard Treaty between

the Netherlands and Germany as of April, 1960
and Supplementary Agreement between the Fed-
eral Republic of Germany and the Netherlands to

the Ems-Dollard Treaty, 14 May 1962, which was




meant to solve disputes on sovereignty at Ems
estuary zone by establishing a jointly developed
zone around the natural gas field spreading on the
boundary line between two states in spite of the
sovereignty disputes on the Ems estuary zone. By
doing so, two involved states separately practice
jurisdiction on the part of their own, and share prof- '
its and cost if any. Such case has been cited by
international court in North Sea Continental Shelf
Case dated 1969.

It is noted that “inseparability of minerals” has
been the basic viewpoint to judge joint develop-
ment of minerals derived from non-controversial
zone in practice. Following the Agreement be-
tween the Government of the United Kingdom of

Great Britain and Northern Ireland and the Gov-

ernment of the Kingdom of Norway relating to the

delimitation of the continental shelf between the

BEETEE  BRERL N IEEEECE two countries,10 March 1965, “clause of single
REEERREZE > BERER S 8E & geological structure”(also called across-boundary
19654 2 B B R Rl R PERE FE B R E ( Agreement petroleum clause ) has been commonly applied
between the Government of the United Kingdom of to boundary-dividing treaties or agreements.The
Great Britain and Northern Ireland and the Government clause refers to “If any single geological petroleum
of the Kingdom of Norway relating to the delimitation structure or petroleum field, ...... extends across
of the continental shelf between the two countries, 10 the dividing line ...... the Contracting Parties shall,

March 1965) & » BEEBIRENNIBEFARE
HIRFTEE "B —MEREERT, (TEAe "B reach agreement as to the manner in which the
PERR L )« TAREAE-HMENAREERA
SHSMMA. ... . EED AR ... T fE R A B H A A and the manner in which the proceeds deriving
REEETERR  RESKAFBEUFERA NS therefrom shall be apportioned.””

EAHE » RABEEPIEN RN - EXH

Ho 00 Provisional arrangements of § 83.3 of United

in consultation with the licensees, if any, seek to

structure or field shall be most effectively exploited

(I) Regulations of § 74.8 and provisional

(Z) 1982F A BB EEANETMEE IR N Nations Convention On The Law Of The Sea.

831K E3F "ML HE, (provisional Regulations on continental shelf and

arrangements) #RE exclusive economic zone in United Nations Con-
1982 FF B BUB I = AR B B RERE L EE vention On The Law Of The Sea, 1982, makes
KEEEE - WRNBIERE AR EEAEREER - significant changes to international order on the
TAEENARIPTEREEE 2 B3 » BREARLEHI sea., Pursuant to United Nations Convention On
I IR B » EEEM IR REEERE A The Law Of The Sea, concept of the continental

—



& BN 1 JHIE Bl R PERE B B i H AR R DISMIREL fE shelf is broader than that defined in geography,
TR BARLM - BRIIAREERIMNGINEE it adopts a distance standard besides natural
RIAERMESLT - MR CASEEEENERE prolongation. That is, The continental shelf of a
BB RFEENIMENEREAZI " 72 - ARSI coastal State comprises the seabed and subsoil of
EEMIEEE (B76/8E 150 - XANAIREEK the submarine areas that extend beyond its territo-
ERGE  EREKEREEAMOIEEEEENE rial sea throughout the natural prolongation of its
mER X NEBB_BR 8 ($571K) - land territory to the outer edge of the continental

R BBITERPEREE L Rk EBKER margin, or to a distance of 200 nautical miles from

PEEREREBRNELT ZIFENE R EER the baselines from which the breadth of the territo-
(ZB561RE 1R (a) ~ HB77EE 1K) - BREANE rial sea is measured where the outer edge of the
EER > 2uiEpEEERISEMNEREEEL continental margin does not extend up to that dis-
BREKERECEE » EAZIFRME - ANEE tance(§ 76.1). Besides, The exclusive economic
HRBIFFRA e TRAR » BFEANER T zone shall not extend beyond 200 nautical miles
RA  HRRER R EN S - AEEEEBERE from the baselines from which the breadth of the
28 BIMEEIRKEBEIMEEIKRAE - T1HEK territorial sea is measured(§ 57).
LA - BESBEEENSBNSEES  &— In according to § 56.1(a) and § 77.1, in the
TIBNEH BB MR R - W7 Lt B continental shelf and exclusive economic zone,
N NMeEXEERERERNER - SETHHER the coastal State has sovereign rights of non-living
HERERROBIE - | resources of the seabed of the continental shelf ,
EEARAKIER TR WRBRERE - B and its subsoil., The rights are extended so widely
Bt "ERRSEHE ) AN EARERESNETES that overlapping economic zone and continen-

HEEERR - REREBEMS - LHRRESE tal shelf become the source of conflicts between
RIBEMRS S MERE Y —HEAERMN states with adjacent or opposite coasts. Due to
BEMY - IITHEERAREZERNBRATE 88 diverse claims on breadth, the convention merely
#E TR MERFRMEEEKE

functions as a principle of conciliation. In case ef-

— BEIFRRNEFIR ficient conciliation is hardly achieved, as well as

1969F BB ART M ILEREREREZR , (North major conflicts may take place, § 74.3 and § 83.3
Sea Continental Shelf Case (Federal Republic of Ger- regulates, “for pending agreement, the States
many/Netherlands)#I R H - & 5| Bt fay 58 B 45 B concerned, in a spirit of understanding and coop-
EmsDollard  RAINEE - BASIAFZERLRF eration, shall make every effort to enter into pro-

B R REREEERBES KRR visional arrangements of a practical nature and,
HILLBIE D SRIEARER R PR ST o B during this transitional period, not to jeopardize or
BRSHREH N ER RSN EPNE D ET hamper the reaching of the final agreement. Such
HEAEE - FRIARBNGE > BIERELRAER arrangements shall be without prejudice to the fi-
B o R EER— iR Rl » B—BMRTTE (H nal delimitation.”

RFRZE) LABEE - HE > 19824 8B HTELR| Although the convention does not provide

oo (Case Concerning the Continental shelf (Tunisia/ definite regulations to joint development, and the
Libya Arab Jamahiriya) ) ~ 19854EF o0 B2 S5 @At said provisional arrangements lacks substantial

(Case Concerning the Continental shelf (Libya Arab rules or legal duties, in view point of a state’s prac-
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EHNER T HARBCER -
= THERR, RAEECHRAZIEERE?
BERBEES - BREBRE - BERASHRE A
AOZ HFBRERG - EHRAMBRIZSEEHR
TEREE: - MAAEERINEZRE ? BEEE
EERDE  2BNREEIREEE BB
BEEC T REAREEHEN (BRIETERE)
IHBH CEZRRE) - RRARBRCRFRE
—HMLEY - BB ERCHRARRECER
FEENBTEREEEEY  NARBRAIFHEE
SEEE AT R T E— T EBEED
BABEEEE -

| cases concerning joint development as far as
| international treaties, state’s practice, and case
| judgments are concerned, scholars held diverse

| law and thus functioned as compulsory rules.* In

. which form international common laws, cases in

tice, provisional arrangements of joint develop-
ment can be a preferable solution which are es-
tablishing, available and practical. This explains
why some insists on the provisional arrangement
as legal stand for joint development.
Il. Rulings of International Justice

In North Sea Continental Shelf Case (Federal
Republic of Germany/Netherlands) as of 1969, the
international court has introduced the concept on
joint development in controversial zone first known
in the Ems-Dollard Treaty. In accordance with the
ruling, delimitation on overlapping continental shelf
shall be made based upon an agreement if any,
or be shared equally if no agreement is available.
However, as a determination to joint jurisdiction,
use, or development is reached, the determina-
tion becomes the basis. The later is particularly
adequate for a solution to inseparability of mineral
deposit. Subsequently in 1982 and 1985, rulings
or in charge judges reflected distinct opinions in
such cases as “Case Concerning the Continental
shelf(Tunisia/Libya Arab Jamahiriya)”, “Case Con-
cerning the Continental shelf(Libya Arab Jama-
hiriya /Malta)”*
lll.Has principle of joint exploitation become
part of international common laws?

Although there have been a great number

opinions as to whether principle of joint develop-

ment has become part of international common

terms of the objective and subjective elements

state’s practice do not attain to consistence and
generality. Furthermore, due to the facts that not
all states advocate practice of joint development is

based upon a legal duty, and joint development is




R
REB70ERRK - BIHEEAS/NTFRE "
BXf HEMAR, R RPEENEZF
& o WEEEHS > RHE1979FA B AR
HARFNABIITEEARER - EIASE
B MERFERMRMBHFE 0 2 AITE20044F 108
268 (db3®) -~ 200545H30-31H (dk=R) -
20054F9A30HZE10A1H (ER) -~ ET=ME[R
BEB®H - RAELEFSRIEZHRAMENEG
EZ$AEIIEEENR I ER B & LR AR ER
MATRHA - BARIES=Ea#AERIRHS
RIFZEE "THEE, U - A EERRZE
B - BRHG ~ ROMK ~ BEHIUEREE - AR
EHEERBEPUTEERHRRR RAMEHS
#o RN HARRECBEUGFERERZ DL
2007F9R 19 FHRM SR AARELH HRE - B
REHHPE R A AT RNEBPRIIARN
MESHRE  MPREABE—FRBREESH
AT - ATEAE9A21AMT - EMBRRAEE
SR IERNNEE - REBL - AHRENR
AEE 1~ EHRESHARSI AN EERR
# MEENRARSNENESSYE ;2 AR
EZENT TE RSN M EBERIAEE ST
DELLB - B RS REER o # 5 BEEER R
& MR EAMRAR AR - HFER -
SETEFE - SEHNHARRRZEEIMSN
RREME - ERFRBBHEAREBRER
HAMBISE BEMTRANE - HNHRESEXR
AMAZERE - ERER A AR RAIMIER TR
B EEE - A - DBBEE S S EHmrIEs -
ERi#p L " HRAIFRE | ERBENERISREE - F
18 "THEMAE  HFER—EEERETIFEEE
Rl - 2
(AXMEBERAOBREB A E)

not the only provisional arrangement regulated by
the United Nations Convention on the Law of the
Sea, one can hardly assume the principle of joint
development become part of international com-

mon laws.

Part lll.Conclusion

Ever since late 1970s, Xiao-ping Deng held
principle of “ deferring sovereignty and develop-
ing jointly” to settle the conflicts between Main-
land China and neighboring states. Yet about East
China Sea, Mainland China’s proposal in 1979 to
jointly exploit gas resource around Diaoyutai Is-
lands was rejected by Japan. Conflicts on Chun
Xiao Qil Field have resulted in three negotiations
separately launched in Oct. 25, 2004 (Beijing),
May 30-31, 2005 (Beijing), and Sep. 30 -Oct. 02,
2005 (Tokyo). During the said three occasions,
China re-issued a proposal to jointly develop oil
fields saturated around Diaoyutai Islands, as well
as those located nearby the co-owned continental

shelf in the north of East China Sea. At the third

negotiation, Japan proposed joint development to

exploit four oil fields which are in the west of the

middle line on East Ocean and have been exploit-
ed by China.> Except for the existing disputes on
scope of joint development, it is perceived that two
parties seemed to reach a consensus during the
negotiating process. As of Sep. 19, 2007, Central
News Agency reported that referring to the four oil
fields being exploited by China around the East
China Sea middle line claimed by Japan, Japan
queried Mainland China the possibility to share
half of investment in developing costs. The pro-
posal was expected to be included as a formal is-
sue at the chief level mutual conference between
China and Japan dated Sep. 21, 2007, according
to the source of Sankei Shimbun. tum. Two states

finally declare to obtain agreement on June 18,
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2008 that mutual cooperation would still go on
without affecting profits of their own, and principle
of reciprocity must be ensured during the interim
period. As for Chun Xiao Oil Field, in which China

has invested development, Japan’s corporations

would be welcomed to participate investment and
development programs by China’s enterprises as b5

long as China’s laws related to foreign coopera-

tion on marine oil and resources.

Sovereignty to islands, and distinct declaration to
scope and concept to joint development held by
| each state both led to magnificent difficulties to
joint development on controversial waters. Free-
dom to maintain claims of their own still existed in
spite of intention to peaceful solution between two
states. (China never agrees to the “middle line”,
but only admits Chun Xiao Oil Field is controlled
by its sovereignty and surely does not fall into
scope of joint development) Such a circumstance
reflected evidently the principle of joint develop-
ment has not become part of international com-

mon laws. Rather, as far as the current trend is

concerned, joint development is likely becoming

a “growing” concept in international laws since all

BEEH states are tending to see joint development as the
1 -EEERERE  BFREFERGHMNT provisional arrangement.
FEE (dLm : BF it » 20065F6R) (The author is currently with the Legal Affair
BH8-931; mxzE » TEALEFRREN Committee,Coast Guard Administration,Executive
FEMSNREEME, WEREZR - Yuan)

FEN -~ BFER - BFSFERXE (4t
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