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Under principles of "freedom of the high sea”
B WEEE T ERTS and "flag state”, ships on the high seas are regularly

under jurisdiction of the flag state. However, to ensure
security and order on the high seas?. warships or
authorized government ships of any state are allowed
to arrest, detain and give penalties to ships which are
against the international law and not registered in its
country on the high seas and any place outside its
jurisdiction. This is the so-called "general jurisdiction”.

Subjects of general jurisdiction on the high seas
include: 1.piracy; 2 slave trads; 3.illegal trade of narcotic
drug; 4.ilegal broadeasting. The first two subjects seem
to be accepted by conventional international law.
However, the last two subjects are still c:unlmversialz.
In this article, we seek to discuss piracy only.

It is noted that the international law and state law
have distinct definitions on “piracy”. A delinguent
should fulfill tatbestand, Rechtswidrikeit, Schuld. The

3
United Mations Convention on Law of the Sea § 101

merely regulates elements of piracy and pursuant t?i
the United Nations Convention on Law of the Sea § 105
any state has the power to bring the piracy to trial or
give penalties based on its own state laws after

detraining of ships and arresting of people.
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ll.Piracy in the United Nations Convention on Law
of the Sea
Piracy runs wild before capitalism has emerged.
Such Colonial countries as Dutch, United Kingdom, and
France consider pirates’ despoliation to be an approach
of capital accumulation” Some call pirates "rubbers on
the saa".ﬂSInm piracy is the exception of principle of
flag state's jurisdiction on the high seas, and only the
international law define piracy as a “world-wide crime"!
its definition has a significant link with the international
society. According to the United Mations Convention
on Law of the Sea § 101, piracy should fulfill elements
listed below:
( | Jllegal behaviors must be done by crews on private
ships or aircrafts.
1.Before establishment of the United Nations
Convention on Law of the Sea in 1958, the
international society normally recognizes
governmental ships or government ships may be
pirates’ ships. Such hﬂditinnsras bean abandoned
when drafting the law in consideration of a
complicated situation that if warships enjoying
immunity are arrested, detained by any state for
their piracy according to general jurisdiction.
2When warships or governmental ships are
authorized to act illegally as pirates, a process of
investigation of state's liability, other than invoking
of general jurisdiction, should be tﬂl‘.’EI‘I'.E
3.An exception of the two fore-mentioned principles
is a warship or governmental ship can be the
subject of the United Nations Convention on Law
of the Sea under the circumstance the ship is
occupied to act piracy by mutineers'”
( Il )Piracy must be for private purpose
1.5tricter definition for piracy is that it must be for
private purpose. If the behaviors have political
intention, instead of personal reason, it cannot be
considered piracy. Take kidnapping of "Santa
Maria", a Portugal-registered passenger ship, for
example. When it was kidnapped in 1961, purpose
of kidnappers is to support General Delgado, the
leader of the opposition party. Another example
is kKidnapping incident of Anzoategui, a Venezuela-
registered merchant ship, as of 1963. The
kidnappers intended to oppose to Venezuela
president's visit to United States.’
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2."Private purpose” is not limited to personal illegal

freebooting. Some may be satisfied with revenge
as aftacking, destroying ships or treating crews
on ship with illegal violence, therefore, piracy can
be accompanied with the purpose of revenge,
other than illegal freebooting. Such behaviors are
also against piracy in the United Nations

Convention on Law of the Sea.

( IN)Piracy must aim at another ship, aircraft on the high

sea, or people properties on the said ship or aircraft.

1.Piracy refers to the exterior attack on the high seas.

If the attack is from the ship or aircraft itself, it does
not meet principles of piracy in the United MNations
Convention on Law of the Sea and should be
controlled by the flag state or any state which has
the jurisdiction instead.

2 \Violate piracy for illegal violence, detaining,

daspoiling to ships, aircrafts, crews or properties
on the said ship or aircraft, outside jurisdiction of
any state. Since the United Mations Convention
on Law of the Sea does not clarify the attack is to
another ship or aircraft, any illegal violence,
detaining or despoiling incurring from the ship and
aircraft itself whose location is outside jurisdiction
of any state can involve in piracy. However,
currently only waters nearby the South Pole are
outside jurisdiction of any state.”
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l.Modification to Piracy
As a result of the significant impact on
international trade, some scholars recommend
extension of definition of piracy, which seeks to modify
the location "high sea” to “temitorial sea or high seas”,
and also replace "to ship or aircraft” with "another ship
or aircraft". By loosening restriction on general
jurisdiction, it is expected to beat piracy efficientty, and
ensure maritime security and order.
{ | JTo modify “high seas" to "territorial sea or high seas”
1.Piracy is not limited to the high seas because ilegal
violence, despoiling sometimes take place in intemal
waters, teritorial sea around coastal state or waters
surrounding island. If the coastal state lacks
enforcement capability on sea or disregards the
importance, the third state is unable to involve,
thus resulting in a loophole.
2.If location of piracy expands to “territorial sea or
high seas":‘}any state is able to exercise general
jurisdiction to illegal violence, detaining,
despoliation to another ship or aircraft or crews
or properties on the said ship or aircraft for private
purpose in its territorial sea. Such change will
probably affect the executive jurisdiction of the
coastal state in its own territorial sea.
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3.In accordance with first half part of the United

Mations Convention on Law of the Sea §105, a
state should exercise general jurisdiction in high
seas or any place outside jurisdiction of any stata.
Therefore, as criteria of piracy are extended, any
third state is allowed to detain and arrest pirates’
ships and the crews in high seas. Howeaver,
exercise of general jurisdiction should be limited
outside territorial sea of coastal state in order to
avoid conflict between coastal state's sovereignty
and general jurisdiction.

(11 )Replace “to another ship or aircraft” with "to ship or

aircraft

1.Another ship or aircraft is to be replaced with *

including same ship or aircraft”, which means illegal
violence, detaining, or despoliation for private
purpose and from the same ship are considered

to be piracy, any state can exercise general
jurisdiction to it.

2. Above-mentioned principle will result in misuse
of jurisdiction and significantly affect the executive
jurisdiction of flag state.

il
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WImpact of Extension of Piracy Definition

Principle of "to another ship or aircraft” is such an
element to piracy that abandon of it will cause conflict
between executive jurisdiction of flag state and general
jurisdiction. Based upon current regulation of the
United Mations Convention on Law of the Sea, general
jurisdiction is allowed to exercise only when illegal
violence, detaining or despoliation to same ship or
aircraft for private purpose occurs in location outside
jurisdiction of any state,

As the foregoing description, this article intends
to agree to feasibility lo expand the location to “territorial
sed", This is to enable warships or government ships
of the third state to exercise general jurisdiction by
detaining, arresting pirate's ship to protect ships
suffering piracy in the territorial of the coastal state
which lacks or disregards importance of maritime
enforcement. However, warships or government ships
should still be careful of the United Nations Convention
on Law of the Sea § 105, which regulates detaining
ships or arresting people should be taken in the high
seas or any place outside jurisdiction of any state.

Furthermore, warships or government ships will
have difficulties entering to the territorial sea of coastal
state to detain or arrest if location is expanded to "
territorial sea or high seas". The third state can hardly
take rapid action to stop illegal piracy and protect
navigation safety immediately.

MNevertheless, modification to last half of the United
Nations Convention on Law of the Sea § 105, which
seeks to enable any state to exercise general
jurisdiction in territorial seam high seas or any place
outside jurisdiction of any state, also legalize warships
or govemment ships of the third state to detain pirates'
ships and amrest people in terrtorial sea of coastal state.
If s, it will bring another huge impact on coastal state's

sovereignty ever since adoption of "innocent passage”,
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Conceming the piracy report issued by Intemational
Maritime Bureau1.$lﬂc. in 2006, thers were 230 attacks
on ships, compared to 276 in 2005 and 329 in 2004
says the annual mpnrti.?mumugh gradual decrease has
been seen in three concessive years, there were 188
attacks in the first three quarters of 2007 and number
of attacks increased by 14% in comparison with the
first three quarters of 2006174 atlacks}i.?lt reveals
piracy has been the obstacle for maritime security. Dua
to involvernent of state's sovereignty and jurisdiction,
whether definition to piracy, problems on jurisdiction

of coastal state, flag state and general jurisdiction

should be expanded is still an uncertain i:a..-v,ueﬂiB

(The author is currently with the Assignment
Command Center of Coast Guard Administration)
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