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Part | Forward

By operation of law, the Coast Guard Administration executes

three core missions- “Maritime Law Enforcement” , “Maritime

Services” , ” Maritime Affairs” . In the meantime, the Administration
works as the staff of Ocean Business Promotion Committee of Executive
Yuan, leads “Maritime Safety& Security Team” , and contributes to
implement maritime business. Owing to special circumstance across the
straits, the ocean becomes the frontline and our coast guard practice and
China’ s sea area are so directly linked that traffic safety at sea, maritime
transportation, maritime resource administration, marine environmental
protection and preservation sometimes result in conflicts when enforcing
relevant laws. By understanding China’ s maritime law and its present
status, the Administration will promote business more efficiently and
the conflicts between two enforcement units will be avoided. Hence, to
know the current status of laws in the surrounding states and China as

well, the Administration edited and published “COLLECTION OF THE
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SEA LAWS AND REGULATIONS OF THE PEOPLE'S REPUBLIC OF
CHINA”" in 2007, which follows “COLLECTION OF THE SEA LAWS
AND REGULATIONS OF ASIAN MAJOR STATES”  as of 2006. Further,
because the legal system, arrangement of articles, as well as legal terms
in China differ from those in Taiwan, the main points regarding China’ s
legal system is introduced here to enable colleagues to understand the

differences as reading professional documents.

Part Il Status and Validity of Law

In China" s legal system, beside the Constitution which is proposed
by either Standing Committee of the National People’ s Congress or a
fifth of National People’ s Congress, and ratified by a majority of over
two-thirds National People’ s Congress the others are divided to laws,
administrative laws, municipal laws, municipal bylaws and specific
regulations, rules. Legislation Law of the People’ s Republic of China (
hereinafter referring to as Legislation Law ) , Procedural Regulation of
Constitution of Administrative Regulation, Procedural Regulation of
Constitutionof Regulation,Registered Statute of Regulation are further
constituted.

Validity and status of laws in China are as follows: (Legislation
Law §78-82)

( I) The Constitution has the premier validity, all laws, administrative
laws, municipal laws, municipal bylaws and specific regulations,

rules should not be in conflict with the Constitution.

(II) The validity of laws is above that of administrative laws,
municipal laws, rules as the administrative laws have validity

premier than municipal laws, rules.

(IT) The validity of municipal laws is above rules of even or lower
level governments. Moreover, the validity of rules constituted
by provincial or municipal governments is premier than that of

rules made by the larger city governments within their district.

(IV) As

accommodate laws, administrative laws, municipal laws

the municipal regulations and specific regulations
according to law, the municipal regulations and specific

regulations are applicable within the autonomous region.

(V) As the economic zone accommodates laws, administrative laws,
municipal laws according to authorization, the economic zone

laws are applicable within the economic zone.

The validity between each departmental rules and between
departmental and municipal rules are even, all of the above are practiced

within inasmuch as they are permitted legally.

Part Ill Law-making Process

The law-making processes of the fore-mentioned subjects are as

below:

[.Laws:
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The legislature of laws refers to “National People's Congress” and
Standing Committee of the National People's Congress. National People's
Congress is responsible for constitution and amendment of criminal law,
civil law, basic laws of national institutes and others. Standing Committee
of the National People's Congress is in charge of other laws which National
People's Congress does not involve (Legislation Law §7) . National
People's Congress is designed to be the supreme authority, along with
Standing Committee of the National People's Congress as its standing
organization, to enforce legislation (The Constitution §57-58) . Hence,
the laws ratified by National People's Congress and its standing committee
are enacted and promulgated on official gazettes and newspapers (
Legislation Law § 23,41) .

Only laws are applicable to the following subjects (Legislation Law §
8):

(1) Nation's sovereignty

(II) Establishments, organizations, duties of Municipal People's
Congress, Municipal People'ss Government, Municipal People's

Court, Municipal People's Procuratorate.

(Il) Municipal systems of ethnic regions, special administrative

region, population in general.
(IV) Crimes and penalties

(V) Attainting of citizens's political rights, restrictions to personal

freedom and punishments.
(VI) Confiscation of non-state property
(VII) Basic civil system

(V) Basic economic policies and policies related to cameral, taxation,

Custom, finance, trading.
(IX) Litigation and arbitration.

(X) Others required to be constituted by National People's Congress

and the standing committee.

Excluding crimes, penalties, attainting of citizens' political rights,
restrictions to personal freedom and punishments, judicial system,
National People's Congress and its standing committee have the authority
to any fore-mentioned subjects that have not been constituted in laws. The
State Council is authorized to constitute administrative rules for part of
the said subjects in advance (Legislation Law §9) . The State Council
should propose to National People's Congress and its standing committee
to constitute the administrative rules as laws as soon as the rules have been

mature through practice and review (Legislation Law §56.3) .

However, it is noted that the interpretation power of laws belongs to
Standing Committee of the National People's Congress (Legislation Law §
42.1)

IT'. Administrative rules
Pursuant to the Constitution and Laws, the State Council constituted

administrative rules for enforcement of laws and the State Council's
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administrative rules are drafted by the State Council, proposed to the council

administrative authority according to the Constitution § 89.

by its involved department if necessary, and finally signed by the Premier
and promulgated by the State Council (Legislation Law § 56, § 57, §61) .

[II. Municipal rules

Given that it does not interfere with the Constitution, Laws and
administrative rules, the People's Congress and the standing committee in
province, municipality, is allowed to constitute municipal rules depending

on actual need.

Also, given that it does not interfere with the Constitution, Laws and
administrative rules, municipal rules of province and municipality, the
People's Congress and the standing committee in major cities is allowed
to constitute municipal rules depending on actual need. The rules are in
effect after ratification of the standing committee of the People's Congress
of province and minicipality. The municipal rules proposed for ratification
should be reviewed for the validity. Those which do not interfere with the
Constitution, Laws, administrative rules, municipal rules of province and

municipality, should be ratified in four months.

The Standing Committee of People's Congress in province and
municipality is required to make a decision when it reviews and determines
municipal rules proposed by major cities are in conflict with rules of

province, municipality.

The said “major cities” refer to cities where Provincial People's
Government and Municipal People's Government are located in, cities
where the economic zone are located, and larger cities recognized by the
State Council (Legislation Law § 63) .

Municipal rules constituted by People's Congress in province,

municipality, are promulgated and enacted by the committee itself.

Municipal rules constituted by the People's Congress and its standing
committee in major cities are promulgated and enacted by the standing
committee (Legislation Law §69.1-69.3)

IV. Municipal regulations and specific regulations

People's Congress in ethnic region has the authority to constitute
municipal regulations and specific regulations depending on local
political, economic, cultural situation. The municipal regulations and
specific regulations in municipal region are in effect after ratified by
the Standing Committee of National People's Congress. The municipal
regulations and specific regulations in municipal province and municipal
county are brought into force with ratification of the Standing Committee
of People's Congress in province, municipal region and Given that it does
not violate basic principles of laws and administrative rules, the municipal
regulations and specific regulations are allowed to accommodate laws
and administrative rules aceording tolocal ethnic features, but disallowed
to accommodate regulations based on the Constitution, Municipal
Laws of Ethnic Region or other relevant regulations made by laws and

administrative rules (Legislation Law S 66 ) .

Ratified municipal < regulations and specific regulations are
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promulgated and enacted by the Standing Committee of People's
Congress in municipal region, municipal province and municipal county
(Legislation Law §69.4) .

V. Regulations

All departments and committees of the State Council, People's Bank
of China, National Audit Office and units directly under administrative
authorities can constitute regulations within limited range according
to laws, administrative rules, decisions, decrees of the State Council.
Departmental regulations should be part of administrative rules, decisions

and decrees of the State Council (Legislation Law §71) .

People's Government in province, municipal region, (Legislation
Law §73.1) .

Departmental regulations should be determined by the departmental
meeting or committee as the local regulations should be decided through
local government's standing meeting or conference of the whole (
Legislation Law §75) .

Departmental regulations should be signed and promulgated by
the head of department while local regulation are signed and enacted

by the governor of province, chairman of municipal region, or mayor (
Legislation Law 8§ 76) .
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Organization Chart of China’ s Legal System

Part IV. Legal Style and Term

Above all,

Paragraph, Item” are applied to arrangement of China’ s laws and

“Part, Chapter, Section, Article, Subsection,

administrative rules. Serial numbers for part, chapter, section, article
are labeled with Chinese characters, while no number is given to
subsection and Chinese characters with bracket are for paragraph.
Arabic numerals are applied to item. Therefore, China' s legal style
greatly differs from that in Taiwan according to Central Regulation
Standard Act §8.1,§9 (Legislation Law § 54, Procedural Regulation
of Constitution of Administrative Rule §5.2) .

Generally, administrative rules are titled as “statute” ,

The

constituted by the State Council with authorization of National

" provision” , " measure” , etc. administrative rules

People’ s Congress and its standing committee refer to “interim

regulation” or “interim rule” . The regulations constituted by State
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National People's Congress: amendment to the Constitution, constitutioné&
amendment of criminal law, civil law, basic laws of national institutes and others.

The Standing Committee of National People's Congress: partial amendment and
revision, interpretation to laws made by National People's Congress; constitution and
amendment to laws not under jurisdiction of National People's Congress.

The Standing Committee of National People's Congress: partial amendment and
revision, interpretation to laws made by National People's Congress; constitution and
amendment to laws not under jurisdiction of National People's Congress.

The State Council: constitute administrative rules according to the Constitution and
Laws.

-

TAVIPS TS, B/

People's Congress and the standing committee in province, municipal region,
constitute municipal rules based upon the actual needs and the principle of not interfering
with the Constitution, laws, administrative rules.

\_

N\

People's Congress and the standing committee in city where Provincial People's
Government or People's Government in municipal region is located in, city in the economic
zone and larger cities recognized by the State Council: constitute municipal rules based
upon the actual needs and the principle of not interfering with the Constitution, laws,
administrative rules and local rules of province, municipal region. )

(- People's Congress and the standing committee in city where the economic zone is
located in: constitute municipal rules based upon the actual needs and the principle of not

interfering with the Constitution, laws, administrative rules and local rules of province,
Kmunicipal region. )

e 2

depending on local political, economic, cultural situation.The municipal regulations and specific

People's Congress in ethnic region: constitute municipal regulations and specific regulations

regulations in municipal region are in effect after ratified by the Standing Committee of National People's
Congress. Given that it does not violate basic principles of laws and administrative rules, the municipal
regulations and specific regulations are allowed to accommodate laws and administrative rules according
to local ethnic features, but disallowed to accommodate regulations based on the Constitution, Municipal
\Laws of Ethnic Region or other relevant regulations made by laws and administrative rules. )

All departments and committees of the State Council, People's Bank of China, National Audit
Office and units directly under administrative authorities: constitute regulations within limited range

according to laws, administrative rules, decisions, decrees of the State Council. Departmental regulations

should be part of administrative rules, decisions and decrees of the State Council.

J

Central Military Committee: constitute military rules and regulations according to

the Constitution and Laws.

Council s departments and Municipal People's Government is not designated
as ‘statute”
Rule§4) .

( Procedural Regulation of Constitution of Administrative

Normal title of “regulation” is “provision” , " measure” , but not
“statute” . Except for complicated regulations, containing of most regulations
isnotlabeled with “chapter” and “section” . (Article 6 and Sabparagraph 3

of Article 7 of Act Governing the Format of Regulation system )

(Author of this article presently works at Legal Affair Committee, Coast

Guard Administration, Executive Yuan )
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