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System on Recusal of Public Servants
Due to Conflicts of Interest
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Part | Forword

hen Public servants performed the duty, which involve those
Winterests in itself or certain relatives benefit's at relevant events,
they shall avoid to participate due to conflicts of interests that may trigger
the question of justice or mistrust from civilian , this is called Recusal of
Public Servants Due to Conflicts of Interest. At present the regulations
of Recusal of Public Servants Due to Conflicts of Interest in our country
system spread over in all sorts of laws and regulations. Most of these
laws are tailor made for the public servants status or duty characteristics,
and they do not have subordination relation among each other, therefore
the applying objects, range and violation effects are also different, which
confused themselves from time to time. After the promulgation of Act
on Recusal of Public Servants Due to Conflicts of Interest, the stipulation
on Recusal of Public Servants Due to Conflicts of Interest is executed
except other more stringent regulation of other laws, it is becoming the

benchmark act for public servants to bypass the conflicts of interests.

Part Il Introduction of Act on Recusal of Public Servants
Due to Conflicts of Interest

1. Purpose of legislation

It is enacted to promote uncorrupted and efficient politics and to well
form politics ethics by establishing norms to be followed by public
servants for recuse due to conflicts of interest, so that corruption and
conveyance of unjust interests can be efficiently eliminated. The nature

of the act is a part of Sunshine Act.

2. Application target

2006 #H&EAT] Vol.21 —1 9



.

L
/N

.

v

| operations

E R

BE T

BE YR - A B R R

I 52 2 HEEEE - MERBR
HEENRRREEG - SOE BT BUREE -
Ry RARRZ G HAT - R EEE
HEEYPRE S W R NG - 1
BWAREMRELZ N - AR
JEE 3 SUN - UN = Uy tth ey Sy A
VEZHE > S AREMEARAEZ
#HiE - RERABA B E R RES
AEFBIVEFTEZANE @ WIRFTEZA
BABEEAEZE -

BARAZESE

REFTEABABZRBA - HEHE
Mr s — o RNERABZE ARt FEAE
HERB - —  NBABZZHE
DAR#EE - = » DBk EEHEEE
A EZZFEA - U NBEAE 5
KRBT BHBEEEAN ~ &
B BERASREAZEHEE -

=R il

AEFTEA R - BRI E DR IR
ME BRI - 2 BRI - —

BE - NEE - = W& R0 Sk
¥ GERES = EESEMME
AR - O~ Bt BA RO EE SIS
D822 G 2 Mak 5 JRAFEE B
i - TEA AR B ECHBR AR E
FFHERE ~ DOTERRR - DB B
M~ B8 ~ 8 R A A -

NRERZEE

AEFTEA R E SR - FEABA B RIT
s - BREEREAER » Hi%
BIGFH] 2 5 A N B Bl £ A JE DR 2
& - Fas TN ) FRIEERAL
AFak - NMUEERAZEE - B
BEFrEE AR ) NPL TR B
PR #EFR T A ) MEA A
ZH o ABANFT S Z AR (A8 T AR

i, I REEER -
AERtRAAZ L

10 1¢=Vol.21 2006 HEKEE AT

In case the term referred in this act is too wide, it will not help
to promote uncorrupted politics, but also disturb the efficiency
of administration. In order to look for feasible way for execute
this act, the term "Public Servant" referred to in this Act means
the persons only specified in Paragraph 1 of Article 2 of the Act
on Property-Declaration by Public Servants, it does not apply to

everyone.

3.The definition of "related persons of a public servant"

The term "related persons of a public servant" referred to in the Act is

hereby defined as follows:

(1) The spouse of a public servant or the family members living

together with the public servant.
(2) Relatives of the public servant by the second degree of kinship.

(3) Trustees of the trust property consigned by the public servant or

his spouse.

(4) Any for-profit enterprise in which the public servant and the
persons specified in above subparagraph 1 and 2 hold posts of as

follows: C.E.O., director, supervisor or manager.

. The concept of interests

The term "interests" referred to in this Act includes property interests

and non-property interests.

Property interests include:

(1) Movable property and immovable property.

(2) Cash, deposits, foreign currencies, and securities.
(3) Obligatory right or other property right.

(4) Other interests with economic value or that can be acquired through

money exchange.

Non-property interests means the appointment, promotion, transfer
and other personnel measures in favor of a public servant or his
related persons in the government organs, public schools or national

enterprises (hereinafter referred to as the "organ").

5 The definition of "conflicts of interest"

The term "conflicts of interest” referred to in this Act means the public
servant obtains interests by himself or his related persons either directly
or indirectly through any act or omission in the course of performing
his official duties. The term "obtains interest” means obtains private
interest; it does not include public interest. The so called "interest" is
limited to "illegal interest", but even legal interest is covered in this act.

In case of illegal interest, it will be corruption.
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9 Violation of recusal obligation
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6 Prohibit to lobby

Related persons of a public servant shall not seek interests for himself
or for the aforementioned public servant by requesting relevant
persons in the organ, speaking for the same, or by other improper
means. "Requesting or speaking " referred to in Article 8 of the Act
denotes those the contents of which involve decision-making or
implementation of concrete business of the organ, and where there are

possibilities of adversely affecting specific rights and obligations by

such decision or implementation of business.

. Type of recusal

There are 3 kinds of recuse:

(1) Recuse by themselves: public servant shall recuse himself as soon

as he is aware of the conflicts of interest.

(2) Recuse by order: Where the organ with which the public servant
serves or the superior organ is aware that the public servant obliged

to recuse fails to recuse, it shall order him to recuse.

(3) Application for recuse: In case there is events should be recuse
by themselves but not yet recuse, the interest related person may

apply to let them recuse.

8 The treatment of aware of the obligation of recusal

Where a public servant is aware of the obligation of recusal, he is

obligated to act in accordance with following provisions:

(1) In case as a legislator / councilor, the public servant is prohibited to
participate in the deliberation and voting on the proposal involving

his personal interests. v

&
]

(2) In case other than the preceding subparagraph, the public servant

shall cease to perform his official duty, and that duty shall be

L\

Under the circumstance stated in the above péragraph, the public

exercised by the duty agent.

servant shall notify in writing to the organs prescribed by Article 4 of

the Act on Property-Declaration by Public Servants for record.

Under the circumstance stated in the first paragraphy if the organ with
which the public servant serves or the superior organ deems it not
requisite for the public servant to recuse, it may instruct the public

servant to keep on performing his official duties.

The liability for those behavior before the public servaﬁts’;e se

themselves while knowing there is recuse obligation is as followings:
»

. - .

(1) Actions such as consent, denial, decision, and suggestion, prqp_o.ﬁal’
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or investigation made by a public servant other than legislator/
councilor in respect of the issue involved before recusal shall be
null and void and all the preceding actions shall be renewed by his

duty agent.

(2) Incase asalegislator/ councilor, the liability for those behavior before

they recuse themselves while knowing there is recuse obligation is
not stipulated in this act, it seems the deliberate mistake during
legislation. Since the act legislated by legislator/councilor, and the
review of the budget have great impact of the country, in case the
issue involved became null and void due to not self recusal, it will
affect those laws , budgets been passed and it will be mishap of the
people, therefore it was eliminated inevitably. The explanation can

be done only case by case.

10 Penalty of the violation of recuse regulation

(1) According to the regulation of Article 14, for those in violation of

the provisions of Article 7 "The public servant obtains interests by
himself or his related persons either directly or indirectly through
any act or omission in the course of performing his official duties"
or Article 8, "Related persons of a public servant shall not seek
interests for himself or for the aforementioned public servant by
requesting relevant persons in the organ, speaking for the same, or
by other improper means", a penalty of between NTD 1 million to 5
million shall be imposed while any property interests gained there

from shall be pursued and confiscated.

(2) According to the regulation of Article 15, to those in violation of

the provisions of Article 9, "A public servant and his related persons
shall not conduct transactions such as sales, lease and contracting
etc. with the organ with which the public servant serves or the
organs under his supervision” , a penalty of 1 to 3 times of the

amount of the transaction involved shall be imposed.

(3) According to the regulation of Article 16 to those in violation of

the provision of Paragraph 1 of Article 10 "In case as a legislator/

councilor, the public servant is prohibited to participate in the

"+~ deliberatién and voting on the proposal involving his personal

<interests", a penalty of between NTD 1 million to 5 million shall be

in of A\rH*cfe 17 toany public servant who

aragrap ‘ph‘%@f Axticle 10 "Where the

: organ with which the public servant serves or the superior organ

is aware that the public servant obliged to recuse fails to recuse, it
shall order him to recuse” or Article 21 "Upon confirmation through
investigation that the above application to be in consistent with

facts, the publie servant subject to the application shall be ordered
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to recuse and that order shall not be refused by the public servant”,
for refusing to recuse, a penalty of NTD 1.5 million to 7.5 million

shall be imposed.

(5) According to the regulation of Article 18, to the violators act in
violation again after penalty has been imposed pursuant to the

above two articles, consecutive penalties shall be imposed

11. Violation of this act and involve with other liability

Where penalties imposed, involved as a result of violation this Act
(such as Criminal responsibility, civil liability or administrative
responsibility) the case shall also be dealt with under the application

of relevant acts.

Part Il Examples of violation of Act on Recusal of

Public Servants Due to Conflicts of Interest

@ Example 1

Ms. Chen was assuming the principle of Chengkung Primary
school in Keelung city and classified as the public servant stipulated
in article 2 of Act on Recusal of Public Servants Due to Conflicts of
Interest (hereinafter refer to as this act), and hired the son's spouse
of her spouse's ex-wife as school fellow worker Ms. Yin. Ms. Yin was
obviously the related persons of Ms.Chen by the Paragraph 3 of Article
2, in case the hiring of Ms. Yin as fellow worker of the school will
allow Ms. Yin to obtain other property right listed in the Paragraph 3
of Article 4 which should be conflicted with the duty of Ms. Chen and
should recuse by herself to comply with the regulation of article 6. The
term of "other property right" in this act means the interest obtained
by means of hiring, promotion, transfer, and other personnel measures
which stipulated in the Paragraph 1, 3 of Article 4, even if the hiring
of other non public servants are also belongs to this scope(such as

recruit, hiring technician, fellow worker, temporary staff) .

Ms. Chenis aware of Ms. Yin is her relative, and belongs to related
persons, besides this act had been implemented since July 12, 2000, Ms.
Chen can not claim not knowing the Act to immune her responsibility.
At the mean time, the article 26 of Civil Service Employment Act
"The commanding officer of each organization shall not hire their
spouse and relatives within 3rd degrees in the same organization, nor
appoint as supervisor of the subsidiary under his direct command.
The unit chief shall recuse to hire the relatives of their supervisors of
the organization..." The Ministry of Civil service explained by letter
"The employment of each organization must comply with article 26
of Civil Service Employment Act related to the recuse employment
regulations"”, and the Central Personnel Administration of Executive

Yuan also explained by letter "The employment of contract staff must

2006 AT Vol.21 =1 13
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refer to the regulation of employment act and to comply with the article
26 of Civil Service Employment Act." As a principle of school, Ms.
Chen had the authority to employ fellow worker, and should be aware
of preceding regulations to recuse and not to hire related person Ms.
Yin, she did not recuse and even approved to hire Ms. Yin instead and
presented to Keelung city government for final approval that lead to
the violation of this act. She had been punished by Ministry of Justice
in May 2003 with NT$ 1 Million by article 16 of this act. She suffered
serious impact both in psychology and in property which shall be used

as a warning to others.

@ Example 2

Mr. A is a chief officer in one of the administration organization,
his brother Mr. B is the owner of one private garment factory. Mr. B
found out one day that Mr. A's organization is going to process a lot of
sport wears purchasing case for its staff. Mr. B would like to join the
bid and queried the sport wears purchase case detail including sport
wears material, style, color and even the overall budget etc., from Mr.
A ; Mr. A claimed that the budget of this sport wear purchase is over
1 Million and shall use "Open bid" to conformed to Governmental
purchasing regulations, therefore the specifications and conditions,
and overall budget shall be promulgated sooner or later for attracting
more bidder to join the bid. He thought it should be no harm to tell
Mr. B in advance. Mr. B asked Mr. A further the "bottom price" of the
case; however, Mr. A did not disclose the bottom price to Mr. B even
though he participated the determination process and is aware of sport
wear bottom price. He is aware that it will violate the Governmental
purchasing regulations if he told Mr. B the bottom price to lead the
possible award of the bid. But the factory running by Mr. B awarded
the bid finally and Mr. A believed that he did follow the regulation
and welcome the award of Mr. B anyway. Mr. A was accused later
on by reporter of another unhappy manufacturer C that lost the bid
once he heard that A & B are brother relationship. C claimed that
A shall recuse to avoid unfair matter, hence he filed accusation to
the organization Mr. A is served. Based on the regulation of "Act
on Recusal of Public Servants Due to Conflicts of Interest”, Mr. A of
this example is a chief of administration organization that belongs to
article 2 of this act " public servants", and his brother B is belongs to
paragraph 2 of article 3 "relatives of the public servant by the second
degree of kinship" as relative, hence by article 9 of this act, "A public
servant and his related persons shall not conduct transactions such
as sales, lease and contracting etc. with the organ with which the
public servant serves or the organs under his supervision." Related
person B of this example ( second degree relationship) is contracting
the sport wear purchase case with the organization serviced by Mr.

A which violated apparently the article 9 of this act, the organization
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served by Mr. A can punish Mr. B's factory by article 15 of this
act at 1 to 3 times of trade value (the award value of sport wear
purchase case). The organization serviced by Mr. A established a
team to investigate and study the case after receiving the accusation
from C company which violating "Act on Recusal of Public Servants
Due to Conflicts of Interest”, they found out that both A & B were
not aware of the regulation of "Act on Recusal of Public Servants
Due to Conflicts of Interest”, but they are no doubt relatives and the
award was obviously true, therefore they decided to terminate the
award qualification of B's company based on the excuse of violation
of "illegal bidding behavior" of "Act on Recusal of Public Servants
Due to Conflicts of Interest”, and process again open bid of sport
wear for that organization (follow the government purchase law),
at the same time they punished B's company double value penalty (
the award value of the sport wear bid was NT$1.12 Million) by the
excuse of violation article 9, 15 of Act on Recusal of Public Servants
Due to Conflicts of Interest. Therefore the result of this case is B did
not obtain any profit, but lost NT$1.12 Million penalty instead. This

is a good example for us.

We hope that our colleagues shall pay more attention to their
own rights and obligation to understand related laws further via
these two cases for preventing from being not aware of violation of

regulations that leads to severe regretful punishment.

Reference:Act on Recusal of Public Servants Due to Conflicts of Interest





<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue true
  /ColorSettingsFile (None)
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice




