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Part I. Preface

"United Nations Convention on the Law of the Sea" of
1982, abbreviated as Convention on the Law of the Sea (using
the Convention hereinafter), is the codification of customary
international law, which incoporates the coastal and ocean area
into the system of laws, governs major activities on the sea;
therefore, it shall be not only the base of many international
systems but also one the global conventions applied widely.
The Convention has created the system "Exclusive Economic
Zone", and re-defines the ambit of the "high seas", and
combines "sovereign equality" and "principle of the freedom
of the high seas" into the specification; therefore, it shall be
regarded as "the evidence of the flag state jurisdiction on the
High Seas" in the customary international law.

"“The flag State jurisdiction" means that individual state except
for the flag state can execute the jurisdiction over the vessels on
the high seas, that is , the right of jurisdiction over the vessels on
the high seas exclusively belongs to the flag state . In the case
of stateless vessels, it does not mean that there is on states
can arrest them, conversely stateless vessels can be arrested
by every warship on the high seas, and they can not assert
diplomatic protection; in addition, it does not mean that there
is on rule or jurisdiction over them, in such situation, they are

supposed to apply to vessels owners' domestic law.’

Taiwan is surrounded by the sea; her ocean area is much
lager than her land. The fishing industry has been developed

rapidly, which makes Taiwan become an important pelagic
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fishery state globally; Taiwan has enormous pelagic fleets
and advanced fishing capacity; the high seas are an important
fishing field for Taiwan, the Jurisdiction of Flag State on the
high seas is inseparable from the fishery and the maritime
law enforcement of Taiwan. That is why the author of this
text, depending on her knowledge about the international law,
summarizes the evolution and the development in the future of

the flag state jurisdiction on the high seas.

Part II. The Evolution of the Jurisdiction of Flag State
on the High Seas

In 15th century, the western countries gradually paid
attention to the utilization of the ocean; at that time, the high
seas was regarded as"res nullius", therefore many countries
claimed sovereignty and jurisdiction over specific sea areas;
and the interpretation of the principle of freedom of high seas
was narrowly, that is, all states were prohibited to intervene
foreign vessels on the high seas; on the basis of such
interpretation, the conclusion of the freedom of utilization came
into being. ®In 17th century, a Dutch scholar, Hugo Grotius, put
forward "Mare Liberum", with the purpose to resist that Spain
advocated sovereignty on the sea for trade benefits. With
regard to the utilization of the high seas, the argument between
"Mare Clausum" and "the freedom of the sea" appeared. In
18th century, the assertion of sovereignty in the past seemed
to be discarded, which did not mean that states could not claim
jurisdiction over certain distance of the sea which is adjacent
to their territorial sea; as a result, in 1920s, the states practices
gradually established the system of "territorial sea"and "high
seas"; the territorial sea was under the sovereignty of the
coastal state, and the high seas shall not be occupied by any
state or under the sovereignty of any country.3

After a long controversy, it is agreed nowadays that the high
seas is the property in common. The high seas is not possessed
or controlled by any state, meanwhile, it shall not be objective of
jurisdiction, which is confirmed as the basic principles in article 1
of "the Convention of the High Seas" and article 87.1 and article
89 of "the Convention on the Law of the Sea". Any state shall not
put any part of the high seas under her sovereignty or jurisdiction.
An inevitable result is that any state could not interfere with the
legal utilization of the high seas of other states."On the high seas,
states shall not exercise jurisdiction over the vessels which fly other
states flag, except for certain specific exceptional case derived
from the basic principle as its sub-principle.4 Therefore, only the flag

state can execute th jurisdiction (i.e. right of execution

sels on the high seas.” Since the
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system of the flag state jurisdiction was established, all members
of international community have comply with this legal system.6
The jurisdiction of vessels on the high seas exclusively belongs
to its flag state has become the foundation of the international
law of the sea, and planted deeply into "sovereign equality" and
"the principle of freedom of high seas.” Many principles and
concepts of the contemporary law of the sea are influenced deeply
by the early customary international law, especially "the principle
of the freedom of fishing in the high seas." Generally, during the
process of development of the law of the sea, it mainly focused
on interpretation and supplement to the principles of the customary
international law, and seldom created new principles or concepts;
therefore, all the contemporary developments of the law of the sea

are closely related to "the principle of freedom of high seas.™

Part I11. The development of the Jurisdiction of
Flag State on the High Seas

In virtue of lack of supernational organizations to govern the
activities on the high seas, the system of flag state jurisdiction
becomes the major mean to regulate the activities on the high
seas. When the vessel positioned on the high seas, the law of its
flag state and the duty and rights in international law automatically
applicable on the high seas. Although Convention of the Law of the
Sea does not give definition to "flag state" and "the jurisdiction of
flag state," we can realize these concepts in general way; that is,
flag state means the state that the nationality of the vessel belongs
to, and the vessel has the right to fly the flag of the state, which the
nationality of the vessel belongs to. The Flag State was defined
as the same in "The United Nations Convention on the Conditions
for Registration of Ships" (1986). The Jurisdiction of Flag State can
be regarded as the extension of the concept of flag state, which
means that the vessel shall be governed by its flag state wherever
itis. In fact, the purpose of the system of flag state jurisdiction is to
regulate the activities of the vessels out the waters of the state by
its laws and regulations. The flag state plays a significant role in

administering and controlling the activities on the high seas.

With regard to characteristic of the jurisdiction of flag state,
international layers have many arguments. Someone regards
vessel as the extension of state territory, in other words,
they take vessels as "a floating island" or "a floating territory
of flag state"’; some people argue that the vessel shall be
administered by the flag state for consideration of convenient
requirements of commerce, and this argument is recognized by
all states; otherwise someone suppose that the characteristic

of the high seas is the main reason why flag state possesses
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the exclusive jurisdiction, although the high seas are not
possessed by any state and not in the condition of no laws, it
shall be administered by all states, and in the particular cases,

it can also be administered by the non- -flag states.”

It could be examined both in theory and in practice, in
principle, there are certain connections between the vessel
and flag state: the flag state obtains the rights to control and
administer the vessel through conferring the nationality to the
vessel, and all the domestic laws are applicable to the vessel;
the jurisdiction of flag state shall not be changed wherever the
vessel is, because flag state has the most comprehensive
resources to guarantee the order aboard. Even if the vessel is
on the high seas, the vessel flag state shall also execute the
jurisdiction over the vessel. In other words, the jurisdiction of
the high seas exclusive belongs to flag state merely a function-
oriented, the purpose is to keep the order on the sea and

maintain navigation unhindered.

(I) Regulations of International Law

The global legal structure for the exploration of marine
biological resources and marine transportation et cetera were
established by "Convention of the High Seas" and "Convention
on the Law of the Sea", consequently, flag state shall regulate
the activities of its vessels on the high seas; the lowest
standards of obligations and rights of flag state are stated by
the relative rules in the seventh part of "Convention of the High
Seas" and "Convention on the Law of the Sea", in other words,
flag state shall administer and control its vessels in accordance
with these regulations at least, meanwhile flag state shall

stipulate much stricter.

According to the article 6 of "Convention of the High Seas" and
the article 92 of "Convention on the Law of the Sea", the jurisdiction
of the vessel positioned on the high seas exclusively belongs to
the flag state. According to the article 5 of "Convention of the High
Seas" and the article 94 of "Convention on the Law of the Sea",
the flag state is obliged to assume jurisdiction under its internal law
over each ship flying its flag and its master, officers and crew in
respect of administrative, technical and social matters concerning
the ship. According to the article 119.1(a), article 117 and article
118 of Convention on the Law of the Sea, all states shall cooperate
with other states to conserve the living resources of the high seas,
therefore the flag state is obliged to ensure its vessels' activities on
the high seas would comply with global, regional or sub-regional
measures for conservation and management of living resources.
As for conservation and management of marine environment,

according to the part 12 of "Convention.on the Law of the Sea",
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states have obligation to protect and preserve marine environment,
and states shall take all measures necessary to ensure that
activities under their jurisdiction or control are so conducted as not
to cause damage by pollution to other States and their environment,
including activities of vessels on the high seas. In addition, article
217 of Convention on the Law of the Sea particularly provided that
flag states are in charge of enforcement obligation for the pollution
from their vessels, this is general obligation of flag states proved
in article 92 and 94 of Convention on the Law of the Sea, and the
purpose of article 217 is to enhance and promote the efficiency of

enforcement of flag states.'

The 1993 "Agreement to Promote Compliance with
International Conservation and Management Measures
by Fishing Vessels on the High Seas" (the Compliance
Agreement) both provided for the re-flagging and enhance
the responsibility of flag states to administer and control the
behaviors of its fishing vessels on the high seas, in order to
manage and conserve the biological resources in the high
seas. The preface of "the Compliance Agreement" reveals,
when flag states do not comply with their responsibilities
in the Agreement, it would constitute seriously against the
conservation and management measures, at the same time,
flag states shall responsible for their vessels activities which
are violation of conservation and management measures in
the high seas.. The article 3 of "the Compliance Agreement"
strengthens the responsibilities of flag states, it provides that
flag states are asked to efficiently administer and control the
fishing vessels with their flags and ensure that they would obey
international conservation and management measures for

living resources in the high seas.

In order to advance and enhance the regualtions of
"Convention on the Law of the Sea" relating to conservation
and management of straddling fish stocks and highly
migratory fish stocks, in 1995, "Agreement for the
Implementation of the Provisions of the United Nations
Convention on the Law of the Sea of 10 December 1982
Relating to the Conservation and Management of Straddling
Fish Stocks and Highly Migratory Fish Stocks" (hereinafter
1995 UN Straddling Fish Stocks Agreement) was adopted.
According to article 18.2 of "1995 UN Straddling Fish Stocks
Agreement," a state shall authorize the use of vessels flying
its flag for fishing on the high seas only where it is able to
exercise effectively its responsibilities in respect of such
vessels under the Convention and this Agreement; article

18.3 provide that Measures to be taken by a State in respect

—
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of vessels flying its flag. Moreover, it posed flag state the
duty toensure compliance by vessels flying its flag with
subregional and regional conservation and management
measures for straddling fish stocks and highly migratory fish
stocks wherever the vessel is, flag state shall investigate
the vessel which violate of the measures; if there is enough
proof on the illegal action of the vessel violation of the
measures, legal proceedings shall be instituted against the
vessel; if the commitment are seriously, the vessel shall not
be permitted to fish on the high seas before all the sanctions
have been imposed completely.”” "1995 UN Straddling Fish
Stocks Agreement" also stipulates that the punishment upon
the fishing vessel against the law must be so severe that it
shall not violate the measures once again.13 Finally, "1995
UN Straddling Fish Stocks Agreement" provides that Where
there are reasonable grounds for believing that a vessel on
the high seas has been engaged in unauthorized fishing
within an area under the jurisdiction of a coastal State,
the flag State of that vessel, at the request of the coastal
State concerned, shall immediately and fully investigate the
matter. Compared with "Convention on the Law of the Sea,"
"1995 UN Straddling Fish Stocks Agreement" gives the flag
state more compulsive duty to conserve and manage the

living resources in the high seas.

(II) Disadvantages of the System of Flag State Juirsdiction
on the High Seas

1. The Flag State Has No Motivation in Regulatiing or Controlling

Although the international law grants the flag state
many duties and responsibilities to administrate and control
its vessels, practically it is not so perfect, and there are
some reasons why the flag state would not obey these
international rules. Firstly, flag states might not join in,sign
or approve the relative conventions of conservation and
management of living resources in the high seas; even if
they did, they might not introduce these principles into their
domestic law. Secondly, flag states are lazy to execute
jurisdiction to the vessel against the law. Thirdly, the flag
states lack the survey system, which makes it difficult for
them to obtain and keep the proof, so that there is no way to
institute legal proceedings against the vessel. Finally, "flags
of convenience" have overflowed, which results in that flag
states often lack "genuine link" with the vessels, so that flag
states can not regulate and manage the vessel, and flag

are dispirited to manage the vessel. b
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2. Escaping from Control by flagging out or Re-flagging

In practice, "re-flagging" and "flagging out" occur
constantly, which reduce the efficiency of the jurisdiction of
the flag state. Generally, re-flagging and flagging out are
considered to be related with flag of convenience, because
this can not manage the vessel or execute the jurisdiction
over the vessel. These situations are generally called as
"the open registry", which means that some states accept
the registration of the vessel that is from foreign state
or controlled by the foreign state.”® "The open registry"
began in 1920s, and developed rapidly during the World
War Il, with the purpose to escape from the domestic laws
and regulations (the standard of tax, finance, society,
labor, pollution and safety); most open registry states are
developing countries, why they accept all vessels is that they
can charge fee from vessels. That is why the developing
countries often did so, and why they are not capable to

promote and execute the international regulations.

Part IV. Conclusion

Although the system of the flag state jurisdiction has been
a customary international law; but with the development of
fishery on the high seas, it is challenged constantly: more and
more conventions permit non- flag state to execute the police
right or coercive actions in various degrees. Some of these
conventions only provide boarding and inspection rights, such
as, 1965 "U.S. — U.S.S.R. Agreement Relating to King Crab",
"1967 North Atlantic Fishing Operations Convention", 1978
"Northwest Atlantic Fisheries Organization (NAFO) Convention"
and 1994 "Central Bering Sea Convention", also some provide
arrest right, such as 1882 "Convention for Regulating the
Police of the North Sea Fisheries", 1952 "North Pacific High
Seas Fisheries Convention", 1957 "North Pacific Fur Seal
Convention" and 1992 "North Pacific Anadromous Stocks
Convention"; meanwhile, the right to prosecute for a criminal is
not mentioned by the conventions and treaties said above, and
even some treaties stipulate more directly and clearly that only

the flag state can judge and punish the criminal.'®

At present, although many conventions illustrate that non-
flag states shall execute on the high seas more or less, and also
requires that the vessel shall reasonably be found to infringe

regulations of the convention, and then could be boarded and
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inspected. Therefore, a trend of past or current conventions: in
terms of the execution of the measure accepted internationally,
except for the conventions providing the exceptions for the system
of the flag state jurisdiction, non- flag states are permitted to
board and inspect the vessel with the flag of the contracting states
by many provisions of conventions, and even non- flag states are
required to arrest the vessel with the flag of the contracting states.
However, the multilateral treaties mentioned above, which are
applicable for a certain area or certain kinds of fishing activities;
most of these are bilateral treaties and endow non- flag states with
greater power, or signed by a few important fishery states only;
on the other hand, in terms of the convention application scope,
these multilateral treaties are regional treaties. In summary, even
if the state practice shows some breakthroughs on the system

of the flag state jurisdiction, but in fact, there some bourns of the

At - AEERERERH N A SRR E S BT
W ERE L - SRR SR R B EERN
SRR - BIEBI NSRRI = A B R B -

(RAXfFEREEREEEELE)

scope of non- flag state jurisdiction are impossible to innovate,

which are judgment and punishment rights exclusively belonging

to the flag state.

(The author is currently with the College of Law, National
Taiwan University of Master)
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