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The Convention in article 1 defines discrimination against women. The definition of

discrimination includes gender-based violence, that is, violence that is directed against

a woman because she is a woman or that affects women disproportionately. It
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includes acts that inflict physical, mental or sexual harm or suffering, threats of such
acts, coercion and other deprivations of liberty. Gender-based violence may breach
specific provisions of the Convention, regardless of whether those provisions

expressly mention violence.
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Gender-based violence, which impairs or nullifies the enjoyment by women of human
rights and fundamental freedoms under general international law or under human
rights conventions, is discrimination within the meaning of article 1 of the Convention.
These rights and freedoms include:

(a) The right to life;

(b) The right not to be subject to torture or to cruel, inhuman or degrading treatment
or punishment;

(c) The right to equal protection according to humanitarian norms in time of
international or internal armed conflict;

(d) The right to liberty and security of person;

(e) The right to equal protection under the law;

(F) The right to equality in the family;

(9) The right to the highest standard attainable of physical and mental health;

(h) The right to just and favourable conditions of work.
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It is emphasized, however, that discrimination under the Convention is not restricted
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to action by or on behalf of Governments (see articles 2(e), 2(f) and 5). For example,
under article 2(e) the Convention calls on States parties to take all appropriate
measures to eliminate discrimination against women by any person, organization or
enterprise. Under general international law and specific human rights covenants,
States may also be responsible for private acts if they fail to act with due diligence to
prevent violations of rights or to investigate and punish acts of violence, and for

providing compensation.
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Although the Convention only refers to sex-based discrimination, interpreting articlel
together with articles 2 (f) and 5 (a) indicates that the Convention covers
gender-based discrimination against women. The term “sex” here refers to biological
differences between men and women. The term ‘“gender” refers to socially
constructed identities, attributes and roles for women and men and society’s social
and cultural meaning for these biological differences resulting in hierarchical
relationships between women and men and in the distribution of power and rights
favouring men and disadvantaging women. This social positioning of women and men
is affected by political, economic, cultural, social, religious, ideological and
environmental factors and can be changed by culture, society and community. The
application of the Convention to gender-based discrimination is made clear by the
definition of discrimination contained in article 1. This definition points out that any
distinction, exclusion or restriction which has the effect or purpose of impairing or
nullifying the recognition, enjoyment or exercise by women of human rights and
fundamental freedoms is discrimination, even where discrimination was not intended.
This would mean that identical or neutral treatment of women and men might
constitute discrimination against women if such treatment resulted in or had the effect
of women being denied the exercise of a right because there was no recognition of the
pre-existing gender-based disadvantage and inequality that women face. The views of
the Committee on this matter are evidenced by its consideration of reports, its general
recommendations, decisions, suggestions and statements, its consideration of

individual communications and its conduct of inquiries under the Optional Protocol.
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A woman's right to bring litigation is limited in some countries by law or by her
access to legal advice and her ability to seek redress from the courts. In others, her
status as a witness or her evidence is accorded less respect or weight than that of a
man. Such laws or customs limit the woman's right effectively to pursue or retain her
equal share of property and diminish her standing as an independent, responsible and
valued member of her community. When countries limit a woman's legal capacity by
their laws, or permit individuals or institutions to do the same, they are denying
women their rights to be equal with men and restricting women's ability to provide for

themselves and their dependents.
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Article 2 is crucial to the full implementation of the Convention, since it identifies the
nature of the general legal obligations of States parties. The obligations enshrined in
article 2 are inextricably linked with all other substantive provisions of the
Convention, as States parties have the obligation to ensure that all the rights enshrined

in the Convention are fully respected at the national level.
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Under article 2, States parties must address all aspects of their legal obligations under
the Convention to respect, protect and fulfil women’s right to non-discrimination and
to the enjoyment of equality. The obligation to respect requires that States parties
refrain  from making laws, policies, regulations, programmes, administrative
procedures and institutional structures that directly or indirectly result in the denial of
the equal enjoyment by women of their civil, political, economic, social and cultural
rights. The obligation to protect requires that States parties protect women from
discrimination by private actors and take steps directly aimed at eliminating

customary and all other practices that prejudice and perpetuate the notion of
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inferiority or superiority of either of the sexes, and of stereotyped roles for men and
women. The obligation to fulfil requires that States parties take a wide variety of steps
to ensure that women and men enjoy equal rights de jure and de facto, including,
where appropriate, the adoption of temporary special measures in line with article 4,
paragraph 1, of the Convention and general recommendation No. 25 on article 4,
paragraph 1, of the Convention on the Elimination of All Forms of Discrimination
against Women, on temporary special measures. This entails obligations of means or
conduct and obligations of results. States parties should consider that they have to
fulfil their legal obligations to all women through designing public policies,
programmes and institutional frameworks that are aimed at fulfilling the specific
needs of women leading to the full development of their potential on an equal basis

with men.
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States parties have an obligation not to cause discrimination against women through
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acts or omissions; they are further obliged to react actively against discrimination
against women, regardless of whether such acts or omissions are perpetrated by the
State or by private actors. Discrimination can occur through the failure of States to
take necessary legislative measures to ensure the full realization of women’s rights,
the failure to adopt national policies aimed at achieving equality between women and
men and the failure to enforce relevant laws. Likewise, States parties have an
international responsibility to create and continuously improve statistical databases
and the analysis of all forms of discrimination against women in general and against

women belonging to specific vulnerable groups in particular.
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The obligations of States parties do not cease in periods of armed conflict or in states
of emergency resulting from political events or natural disasters. Such situations have
a deep impact on and broad consequences for the equal enjoyment and exercise by
women of their fundamental rights. States parties should adopt strategies and take
measures addressed to the particular needs of women in times of armed conflict and

states of emergency.
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Although subject to international law, States primarily exercise territorial jurisdiction.
The obligations of States parties apply, however, without discrimination both to
citizens and non-citizens, including refugees, asylum-seekers, migrant workers and
stateless persons, within their territory or effective control, even if not situated within
the territory. States parties are responsible for all their actions affecting human rights,

regardless of whether the affected persons are in their territory.
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Article 2 is not limited to the prohibition of discrimination against women caused
directly or indirectly by States parties. Article 2 also imposes a due diligence
obligation on States parties to prevent discrimination by private actors. In some cases,
a private actor’s acts or omission of acts may be attributed to the State under
international law. States parties are thus obliged to ensure that private actors do not
engage in discrimination against women as defined in the Convention. The
appropriate measures that States parties are obliged to take include the regulation of
the activities of private actors with regard to education, employment and health
policies and practices, working conditions and work standards, and other areas in

which private actors provide services or facilities, such as banking and housing.
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The first obligation of States parties referred to in the chapeau of article 2 is the
obligation to “condemn discrimination against women in all its forms”. States parties
have an immediate and continuous obligation to condemn discrimination. They are
obliged to proclaim to their population and the international community their total
opposition to all forms of discrimination against women to all levels and branches of
Government and their determination to bring about the elimination of discrimination
against women. The term “discrimination in all its forms” clearly obligates the State
party to be vigilant in condemning all forms of discrimination, including forms that

are not explicitly mentioned in the Convention or that may be emerging.
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States parties are under an obligation to respect, protect and fulfil the right to

b TN

nondiscrimination of women and to ensure the development and advancement of
women in order that they improve their position and implement their right of de jure
and de facto or substantive equality with men. States parties shall ensure that there is
neither direct nor indirect discrimination against women. Direct discrimination against
women constitutes different treatment explicitly based on grounds of sex and gender
differences. Indirect discrimination against women occurs when a law, policy,
programme or practice appears to be neutral in so far as it relates to men and women,
but has a discriminatory effect in practice on women because pre-existing inequalities
are not addressed by the apparently neutral measure. Moreover, indirect
discrimination can exacerbate existing inequalities owing to a failure to recognize
structural and historical patterns of discrimination and unequal power relationships

between women and men.
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Intersectionality is a basic concept for understanding the scope of the general
obligations of States parties contained in article 2. The discrimination of women
based on sex and gender is inextricably linked with other factors that affect women,
such as race, ethnicity, religion or belief, health, status, age, class, caste and sexual
orientation and gender identity. Discrimination on the basis of sex or gender may
affect women belonging to such groups to a different degree or in different ways to
men. States parties must legally recognize such intersecting forms of discrimination
and their compounded negative impact on the women concerned and prohibit them.
They also need to adopt and pursue policies and programmes designed to eliminate
such occurrences, including, where appropriate, temporary special measures in
accordance with article 4, paragraph 1, of the Convention and general

recommendation No. 25.
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Discrimination against women on the basis of sex and gender comprises, as stated in

=

general recommendation No. 19 on violence against women, gender-based violence,
namely, violence that is directed against a woman because she is a woman or violence
that affects women disproportionately. It is a form of discrimination that seriously
inhibits women’s ability to enjoy and exercise their human rights and fundamental

freedoms on the basis of equality with men. It includes acts that inflict physical,
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mental or sexual harm or suffering, threats of such acts, coercion and other
deprivations of liberty, the violence that occurs within the family or domestic unit or
within any other interpersonal relationship, or violence perpetrated or condoned by
the State or its agents regardless of where it occurs. Gender-based violence may
breach specific provisions of the Convention, regardless of whether those provisions
expressly mention violence. States parties have a due diligence obligation to prevent,

investigate, prosecute and punish such acts of gender-based violence.
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States parties in particular are obliged to promote the equal rights of girls since girls
are part of the larger community of women and are more vulnerable to discrimination
in such areas as access to basic education, trafficking, maltreatment, exploitation and
violence. All these situations of discrimination are aggravated when the victims are
adolescents. Therefore, States shall pay attention to the specific needs of (adolescent)
girls by providing education on sexual and reproductive health and carrying out
programmes that are aimed at the prevention of HIV/AIDS, sexual exploitation and

teenage pregnancy.
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Inherent to the principle of equality between men and women, or gender equality, is
the concept that all human beings, regardless of sex, are free to develop their personal
abilities, pursue their professional careers and make choices without the limitations
set by stereotypes, rigid gender roles and prejudices. States parties are called upon to
use exclusively the concepts of equality of women and men or gender equality and not
to use the concept of gender equity in implementing their obligations under the
Convention. The latter concept is used in some jurisdictions to refer to fair treatment
of women and men, according to their respective needs. This may include equal
treatment, or treatment that is different but considered equivalent in terms of rights,
benefits, obligations and opportunities.
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States parties also agree to “pursue by all appropriate means” a policy of eliminating
discrimination against women. This obligation to use means or a certain way of
conduct gives a State party a great deal of flexibility for devising a policy that will be
appropriate for its particular legal, political, economic, administrative and institutional
framework and that can respond to the particular obstacles and resistance to the
elimination of discrimination against women existing in that State party. Each State
party must be able to justify the appropriateness of the particular means it has chosen
and demonstrate whether it will achieve the intended effect and result. Ultimately, it is
for the Committee to determine whether a State party has indeed adopted all
necessary measures at the national level aimed at achieving the full realization of the

rights recognized in the Convention.
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The policy must be action- and results-oriented in the sense that it should establish
indicators, benchmarks and timelines, ensure adequate resourcing for all relevant
actors and otherwise enable those actors to play their part in achieving the agreed
benchmarks and goals. To this end, the policy must be linked to mainstream
governmental budgetary processes in order to ensure that all aspects of the policy are
adequately funded. It should provide for mechanisms that collect relevant
sex-disaggregated data, enable effective monitoring, facilitate continuing evaluation
and allow for the revision or supplementation of existing measures and the
identification of any new measures that may be appropriate. Furthermore, the policy
must ensure that there are strong and focused bodies (national women’s machinery)
within the executive branch of the Government that will take initiatives, coordinate
and oversee the preparation and implementation of legislation, policies and
programmes necessary to fulfil the obligations of the State party under the Convention.
These institutions should be empowered to provide advice and analysis directly to the
highest levels of Government. The policy should also ensure that independent

monitoring institutions, such as national human rights institutes or independent
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women’s commissions, are established or that existing national institutes receive a
mandate to promote and protect the rights guaranteed under the Convention. The
policy must engage the private sector, including business enterprises, the media,
organizations, community groups and individuals, and enlist their involvement in
adopting measures that will fulfil the goals of the Convention in the private economic

sphere.
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The words “without delay” make it clear that the obligation of States parties to pursue
their policy, by all appropriate means, is of an immediate nature. This language is
unqualified, and does not allow for any delayed or purposely chosen incremental
implementation of the obligations that States assume upon ratification of or accession
to the Convention. It follows that a delay cannot be justified on any grounds,
including political, social, cultural, religious, economic, resource or other
considerations or constraints within the State. Where a State party is facing resource
constraints or needs technical or other expertise to facilitate the implementation of its
obligations under the Convention, it may be incumbent upon it to seek international
cooperation in order to overcome these difficulties.
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Subparagraphs (a), (f) and (g) establish the obligation of States parties to provide legal
protection and to abolish or amend discriminatory laws and regulations as part of the
policy of eliminating discrimination against women. States parties must ensure that,
through constitutional amendments or by other appropriate legislative means, the
principle of equality between women and men and of non-discrimination is enshrined
in domestic law with an overriding and enforceable status. They must also enact
legislation that prohibits discrimination in all fields of women’s lives under the
Convention and throughout their lifespan. States parties have an obligation to take
steps to modify or abolish existing laws, regulations, customs and practices which
constitute discrimination against women. Certain groups of women, including women
deprived of their liberty, refugees, asylumseeking and migrant women, stateless
women, lesbian women, disabled women, women victims of trafficking, widows and
elderly women, are particularly vulnerable to discrimination through civil and penal
laws, regulations and customary law and practices. By ratifying the Convention or
acceding to it, States parties undertake to incorporate the Convention into their
domestic legal systems or to give it otherwise appropriate legal effect within their
domestic legal orders in order to secure the enforceability of its provisions at the
national level. The question of direct applicability of the provisions of the Convention
at the national level is a question of constitutional law and depends on the status of

treaties within the domestic legal order. The Committee takes the view, however, that
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the rights to non-discrimination and equality in all fields of women’s lives throughout
their lifespan, as enshrined in the Convention, may receive enhanced protection in
those States where the Convention is automatically or through specific incorporation
part of the domestic legal order. The Committee urges those States parties in which
the Convention does not form part of the domestic legal order to consider
incorporation of the Convention to render it part of domestic law, for example through
a general law on equality, in order to facilitate the full realization of Convention rights
as required by article 2.
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Subparagraph (b) contains the obligation of States parties to ensure that legislation
prohibiting discrimination and promoting equality of women and men provides
appropriate remedies for women who are subjected to discrimination contrary to the
Convention. This obligation requires that States parties provide reparation to women
whose rights under the Convention have been violated. Without reparation the
obligation to provide an appropriate remedy is not discharged. Such remedies should
include different forms of reparation, such as monetary compensation, restitution,
rehabilitation and reinstatement; measures of satisfaction, such as public apologies,
public memorials and guarantees of non-repetition; changes in relevant laws and
practices; and bringing to justice the perpetrators of violations of human rights of

women.
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33. According to subparagraph (c), States parties must ensure that courts are bound to
apply the principle of equality as embodied in the Convention and to interpret the law,
to the maximum extent possible, in line with the obligations of States parties under
the Convention. However, where it is not possible to do so, courts should draw any
inconsistency between national law, including national religious and customary laws,
and the State party’s obligations under the Convention to the attention of the
appropriate authorities, since domestic laws may never be used as justification for
failures by States parties to carry out their international obligations.
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States parties must ensure that women can invoke the principle of equality in support
of complaints of acts of discrimination contrary to the Convention, committed by
public officials or by private actors. States parties must further ensure that women
have recourse to affordable, accessible and timely remedies, with legal aid and
assistance as necessary, to be settled in a fair hearing by a competent and independent
court or tribunal, where appropriate. Where discrimination against women also
constitutes an abuse of other human rights, such as the right to life and physical
integrity in, for example, cases of domestic and other forms of violence, States parties

are obliged to initiate criminal proceedings, bring the perpetrator(s) to trial and
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impose appropriate penal sanctions. States parties should financially support
independent associations and centres providing legal resources for women in their
work to educate women about their rights to equality and assist them in pursuing

remedies for discrimination.
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Subparagraph (d) establishes an obligation of States parties to abstain from engaging
in any act or practice of direct or indirect discrimination against women. States parties
must ensure that State institutions, agents, laws and policies do not directly or
explicitly discriminate against women. They must also ensure that any laws, policies
or actions that have the effect or result of generating discrimination are abolished.
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Subparagraph(e)establishes an obligation of States parties to eliminate discrimination
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by any public or private actor. The types of measures that might be considered
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appropriate in this respect are not limited to constitutional or legislative measures.
States parties should also adopt measures that ensure the practical realization of the
elimination of discrimination against women and women’s equality with men. This
includes measures that: ensure that women are able to make complaints about
violations of their rights under the Convention and have access to effective remedies;
enable women to be actively involved in the formulation and implementation of
measures; ensure Government accountability domestically; promote education and
support for the goals of the Convention throughout the education system and in the
community; encourage the work of human rights and women’s non-governmental
organizations; establish the necessary national human rights institutions or other
machineries; and provide adequate administrative and financial support to ensure that
the measures adopted make a real difference in women’s lives in practice. The
obligations incumbent upon States parties that require them to establish legal
protection of the rights of women on an equal basis with men, ensure through
competent national tribunals and other public institutions the effective protection of
women against any act of discrimination and take all appropriate measures to
eliminate discrimination against women by any person, organization or enterprise also

extend to acts of national corporations operating extraterritorially.
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A. Implementation
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In order to satisfy the requirement of “appropriateness”, the means adopted by States
parties must address all aspects of their general obligations under the Convention to
respect, protect, promote and fulfil women’s right to non-discrimination and to the
enjoyment of equality with men. Thus the terms ‘“appropriate means” and
“appropriate measures” used in article 2 and other articles of the Convention comprise
measures ensuring that a State party:

(a) Abstains from performing, sponsoring or condoning any practice, policy or
measure that violates the Convention (respect);

(b) Takes steps to prevent, prohibit and punish violations of the Convention by third
parties, including in the home and in the community, and to provide reparation to the
victims of such violations (protect);

(c) Fosters wide knowledge about and support for its obligations under the
Convention (promote);

(d) Adopts temporary special measures that achieve sex non-discrimination and

gender equality in practice (fulfil).
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States parties should also adopt other appropriate measures of implementation such
as:

(a) Promoting equality of women through the formulation and implementation of

national plans of action and other relevant policies and programmes in line with the
51



Beijing Declaration and Platform for Action, and allocating adequate human and
financial resources;

(b) Establishing codes of conduct for public officials to ensure respect for the
principles of equality and non-discrimination;

(c) Ensuring that reports of court decisions applying the provisions of the Convention
on the equality and non-discrimination principles are widely distributed;

(d) Undertaking specific education and training programmes about the principles and
provisions of the Convention directed to all Government agencies, public officials and,
in particular, the legal profession and the judiciary;

(e) Enlisting all media in public education programmes about the equality of women
and men, and ensuring in particular that women are aware of their right to equality
without discrimination, of the measures taken by the State party to implement the
Convention, and of the concluding observations by the Committee on the reports of
the State party;

(f) Developing and establishing valid indicators of the status of and progress in the
realization of human rights of women, and establishing and maintaining databases

disaggregated by sex and related to the specific provisions of the Convention.
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Under article 3, States parties are invited to report on the institution(s) responsible for

e

designing, implementing, monitoring, evaluating and enforcing such temporary
special measures. Such responsibility may be vested in existing or planned national
institutions, such as women’s ministries, women’s departments within ministries or
presidential offices, ombudspersons, tribunals or other entities of a public or private

nature with the requisite mandate to design specific programmes, monitor their
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implementation, and evaluate their impact and outcomes. The Committee
recommends that States parties ensure that women in general, and affected groups
of women in particular, have a role in the design, implementation and evaluation of
such programmes. Collaboration and consultation with civil society and
non-governmental organizations representing various groups of women is especially

recommended.
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The policy must be action- and results-oriented in the sense that it should establish
indicators, benchmarks and timelines, ensure adequate resourcing for all relevant
actors and otherwise enable those actors to play their part in achieving the agreed
benchmarks and goals. To this end, the policy must be linked to mainstream
governmental budgetary processes in order to ensure that all aspects of the policy are
adequately funded. It should provide for mechanisms that collect relevant
sex-disaggregated data, enable effective monitoring, facilitate continuing evaluation
and allow for the revision or supplementation of existing measures and the
identification of any new measures that may be appropriate. Furthermore, the policy

must ensure that there are strong and focused bodies (national women’s machinery)
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within the executive branch of the Government that will take initiatives, coordinate
and oversee the preparation and implementation of legislation, policies and
programmes necessary to fulfil the obligations of the State party under the Convention.
These institutions should be empowered to provide advice and analysis directly to the
highest levels of Government. The policy should also ensure that independent
monitoring institutions, such as national human rights institutes or independent
women’s commissions, are established or that existing national institutes receive a
mandate to promote and protect the rights guaranteed under the Convention. The
policy must engage the private sector, including business enterprises, the media,
organizations, community groups and individuals, and enlist their involvement in
adopting measures that will fulfil the goals of the Convention in the private economic
sphere.
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States parties must ensure that women can invoke the principle of equality in support
of complaints of acts of discrimination contrary to the Convention, committed by
public officials or by private actors. States parties must further ensure that women
have recourse to affordable, accessible and timely remedies, with legal aid and
assistance as necessary, to be settled in a fair hearing by a competent and independent
court or tribunal, where appropriate. Where discrimination against women also
constitutes an abuse of other human rights, such as the right to life and physical
integrity in, for example, cases of domestic and other forms of violence, States parties

are obliged to initiate criminal proceedings, bring the perpetrator(s) to trial and
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impose appropriate penal sanctions. States parties should financially support
independent associations and centres providing legal resources for women in their
work to educate women about their rights to equality and assist them in

pursuing remedies for discrimination.
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A joint reading of articles 1 to 5 and 24, which form the general interpretative
framework for all of the Convention’s substantive articles, indicates that three
obligations are central to States parties’ efforts to eliminate discrimination against
women. These obligations should be implemented in an integrated fashion and extend

beyond a purely formal legal obligation of equal treatment of women with men.
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Firstly, States parties’ obligation is to ensure that there is no direct or indirect

~=h

F_k

discrimination against women in their laws and that women are protected against
discrimination — committed by public authorities, the judiciary, organizations,
enterprises or private individuals — in the public as well as the private spheres by
competent tribunals as well as sanctions and other remedies. Secondly, States parties’
obligation is to improve the de facto position of women through concrete and
effective policies and programmes. Thirdly, States parties’ obligation is to address
prevailing gender relations and the persistence of gender-based stereotypes that affect
women not only through individual acts by individuals but also in law, and legal and

societal structures and institutions.
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In the Committee’s view, a purely formal legal or programmatic approach is not
sufficient to achieve women’s de facto equality with men, which the Committee
interprets as substantive equality. In addition, the Convention requires that women be

given an equal start and that they be empowered by an enabling environment to
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achieve equality of results. It is not enough to guarantee women treatment that is
identical to that of men. Rather, biological as well as socially and culturally
constructed differences between women and men must be taken into account. Under
certain circumstances, non-identical treatment of women and men will be required
in order to address such differences. Pursuit of the goal of substantive equality also
calls for an effective strategy aimed at overcoming underrepresentation of women and

a redistribution of resources and power between men and women.
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Equality of results is the logical corollary of de facto or substantive equality. These
results may be quantitative and/or qualitative in nature; that is, women enjoying their
rights in various fields in fairly equal numbers with men, enjoying the same income
levels, equality in decision-making and political influence, and women enjoying

freedom from violence.
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The position of women will not be improved as long as the underlying causes of
discrimination against women, and of their inequality, are not effectively addressed.
The lives of women and men must be considered in a contextual way, and measures
adopted towards a real transformation of opportunities, institutions and systems so
that they are no longer grounded in historically determined male paradigms of power
and life patterns.
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Women’s biologically determined permanent needs and experiences should be
distinguished from other needs that may be the result of past and present
discrimination against women by individual actors, the dominant gender ideology, or
by manifestations of such discrimination in social and cultural structures and
institutions. As steps are being taken to eliminate discrimination against women,
women’s needs may change or disappear, or become the needs of both women and
men. Thus, continuous monitoring of laws, programmes and practices directed at the
achievement of women’s de facto or substantive equality is needed so as to avoid a

perpetuation of nonidentical treatment that may no longer be warranted.
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Certain groups of women, in addition to suffering from discrimination directed
against them as women, may also suffer from multiple forms of discrimination based
on additional grounds such as race, ethnic or religious identity, disability, age, class,
caste or other factors. Such discrimination may affect these groups of women
primarily, or to a different degree or in different ways than men. States parties may
need to take specific temporary special measures to eliminate such multiple forms of

discrimination against women and its compounded negative impact on them.
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The Convention, targets discriminatory dimensions of past and current societal and
cultural contexts which impede women’s enjoyment of their human rights and
fundamental freedoms. It aims at the elimination of all forms of discrimination against
women, including the elimination of the causes and consequences of their de facto or
substantive inequality. Therefore, the application of temporary special measures in
accordance with the Convention is one of the means to realize de facto or substantive
equality for women, rather than an exception to the norms of non-discrimination and

equality.
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There is a clear difference between the purpose of the “special measures” under
article 4, paragraph 1, and those of paragraph 2. The purpose of article 4, paragraph 1,
is to accelerate the improvement of the position of women to achieve their de facto or
substantive equality with men, and to effect the structural, social and cultural changes
necessary to correct past and current forms and effects of discrimination against
women, as well as to provide them with compensation. These measures are of a

temporary nature.
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Article 4, paragraph 2, provides for non-identical treatment of women and men due to
their biological differences. These measures are of a permanent nature, at least until
such time as the scientific and technological knowledge referred to in article 11,

paragraph 3, would warrant a review.
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The travaux préparatoires of the Convention use different terms to describe the
“temporary special measures” included in article 4, paragraph 1. The Committee itself,
in its previous general recommendations, used various terms. States parties often

equate “special measures” in its corrective, compensatory and promotional sense

bR 13 2 < RN 1Y

with the terms “affirmative action”, “positive action”, “positive measures”, “reverse
discrimination”, and “positive discrimination”. These terms emerge from the
discussions and varied practices found in different national contexts. In the present
general recommendation, and in accordance with its practice in the consideration of

reports of States parties, the Committee uses solely the term “temporary special
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measures”, as called for in article 4, paragraph 1.

Note 4: The term “affirmative action” is used in the United States of America and in a
number of United Nations documents, whereas the term “positive action” is currently
widely used in Europe as well as in many United Nations documents. However, the
term “positive action” is used in yet another sense in international human rights law to
describe “positive State action” (the obligation of a State to initiate action versus a
State’s obligation to abstain from action). Hence, the term “positive action” is
ambiguous inasmuch as its meaning is not confined to temporary special measures as
understood in article 4, paragraph 1, of the Convention. The terms “reverse
discrimination” or “positive discrimination” are criticized by a number of

commentators as inappropriate.
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Measures taken under article 4, paragraph 1, by States parties should aim to accelerate
the equal participation of women in the political, economic, social, cultural, civil or
any other field. The Committee views the application of these measures not as an
exception to the norm of non-discrimination, but rather as an emphasis that temporary
special measures are part of a necessary strategy by States parties directed towards the
achievement of de facto or substantive equality of women with men in the enjoyment
of their human rights and fundamental freedoms. While the application of temporary
special measures often remedies the effects of past discrimination against women, the
obligation of States parties under the Convention to improve the position of women to

one of de facto or substantive equality with men exists irrespective of any proof of
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past discrimination. The Committee considers that States parties that adopt and

implement such measures under the Convention do not discriminate against men.
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States parties should clearly distinguish between temporary special measures taken
under article 4, paragraph 1, to accelerate the achievement of a concrete goal for
women of de facto or substantive equality, and other general social policies adopted to
improve the situation of women and the girl child. Not all measures that potentially
are, or will be, favourable to women are temporary special measures. The provision of
general conditions in order to guarantee the civil, political, economic, social and
cultural rights of women and the girl child, designed to ensure for them a life of

dignity and nondiscrimination, cannot be called temporary special measures.
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Article 4, paragraph 1, explicitly states the “temporary” nature of such special
measures. Such measures should therefore not be deemed necessary forever, even
though the meaning of “temporary” may, in fact, result in the application of such
measures for a long period of time. The duration of a temporary special measure
should be determined by its functional result in response to a concrete problem and
not by a predetermined passage of time. Temporary special measures must be
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discontinued when their desired results have been achieved and sustained for a period
of time.
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The term “special”, though being in conformity with human rights discourse, also
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needs to be carefully explained. Its use sometimes casts women and other groups who
are subject to discrimination as weak, vulnerable and in need of extra or “special”
measures in order to participate or compete in society. However, the real meaning of
“special” in the formulation of article 4, paragraph 1, is that the measures are designed

to serve a specific goal.
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The term “measures” encompasses a wide variety of legislative, executive,
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administrative and other regulatory instruments, policies and practices, such as
outreach or support programmes; allocation and/or reallocation of resources;
preferential treatment; targeted recruitment, hiring and promotion; numerical goals
connected with time frames; and quota systems. The choice of a particular “measure”
will depend on the context in which article 4, paragraph 1, is applied and on the

specific goal it aims to achieve.
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The adoption and implementation of temporary special measures may lead to a
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discussion of qualifications and merit of the group or individuals so targeted, and an
argument against preferences for allegedly lesser-qualified women over men in areas
such as politics, education and employment. As temporary special measures aim at
accelerating achievement of de facto or substantive equality, questions of qualification
and merit, in particular in the area of employment in the public and private sectors,
need to be reviewed carefully for gender bias as they are normatively and
culturally determined. For appointment, selection or election to public and political
office, factors other than qualification and merit, including the application of the

principles of democratic fairness and electoral choice, may also have to play a role.

— i 2% 25/26

MEE R "“‘?%ﬁ(ﬁ?ﬁi@ )

FBOREP FER LY EEFLE Sl SR T HE v - ik ¢ soil (general

social policies) - % gt RE TFPAFHIE LM L ¥ a
Gt g dFfer kiR o S ORBALL 0 T 2T R AL KR i
(favourable ) ¥+ iy 25 58 Ao (7 4 %] 36 -

MEERF > B2k

States parties should clearly distinguish between temporary special measures aimed at

accelerating the achievement of a concrete goal of women’s de facto or substantive

equality, and other general social policies adopted and implemented in order to
improve the situation of women and the girl child. States parties should bear in mind

that not all measures which potentially are or would be favourable to women qualify

as temporary special measures
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States parties should analyse the context of women’s situation in all spheres of life, as
well as in the specific, targeted area, when applying temporary special measures to
accelerate achievement of women’s de facto or substantive equality. They should
evaluate the potential impact of temporary special measures with regard to a particular
goal within their national context and adopt those temporary special measures which
they consider to be the most appropriate in order to accelerate the achievement of de
facto or substantive equality for women.

Note3: See, for example, the International Convention on the Elimination of All
Forms of Racial Discrimination, which mandates temporary special measures. The
practice of treaty monitoring bodies, including the Committee on the Elimination of
Racial Discrimination, the Committee on Economic, Social and Cultural Rights, and
the Human Rights Committee, shows that these bodies consider the application of
temporary special measures as mandatory to achieve the purposes of the respective
treaties. Conventions adopted under the auspices of the International Labour

Organization, and various documents of the United Nations Educational, Scientific

74



and Cultural Organization also explicitly or implicitly provide for such measures. The
Subcommission on the Promotion and Protection of Human Rights considered this
question and appointed a Special Rapporteur to prepare reports for its consideration
and action. The Commission on the Status of Women reviewed the use of temporary
special measures in 1992. The outcome documents adopted by United Nations world
conferences on women, including the Platform for Action of the 1995 Fourth World
Conference on Women and its follow-up review of 2000, contain references to
positive action as a tool for achieving de facto equality. The use of temporary special
measures by the Secretary-General of the United Nations is a practical example in the
area of women’s employment, including through administrative instructions on the
recruitment, promotion and placement of women in the Secretariat. These measures
aim at achieving the goal of 50/50 gender distribution at all levels, but at the higher

echelons in particular.
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States parties should explain the reasons for choosing one type of measure over
another. The justification for applying such measures should include a description of
the actual life situation of women, including the conditions and influences which
shape their lives and opportunities — or that of a specific group of women, suffering
from multiple forms of discrimination — and whose position the State party intends
to improve in an accelerated manner with the application of such temporary special
measures. At the same time, the relationship between such measures and general

measures and efforts to improve the position of women should be clarified.
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States parties should provide adequate explanations with regard to any failure to adopt
temporary special measures. Such failures may not be justified simply by averring
powerlessness, or by explaining inaction through predominant market or political
forces, such as those inherent in the private sector, private organizations, or political
parties. States parties are reminded that article 2 of the Convention, which needs to be
read in conjunction with all other articles, imposes accountability on the State party

for action by these actors.
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States parties may report on temporary special measures under several articles. Under

article 2, States parties are invited to report on the legal or other basis for such

measures, and their justification for choosing a particular approach. States parties are

further invited to give details about any legislation concerning temporary special

measures, and in particular whether such legislation provides for the mandatory or

voluntary nature of temporary special measures.
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States parties should include, in their constitutions or in their national legislation,
provisions that allow for the adoption of temporary special measures. The Committee
reminds States parties that legislation, such as comprehensive anti-discrimination acts,
equal opportunities acts or executive orders on women’s equality, can give guidance
on the type of temporary special measures that should be applied to achieve a stated
goal, or goals, in given areas. Such guidance can also be contained in specific
legislation on employment or education. Relevant legislation on non-discrimination
and temporary special measures should cover governmental actors as well as private

organizations or enterprises.
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The Committee draws the attention of States parties to the fact that temporary special
measures may also be based on decrees, policy directives and/or administrative
guidelines formulated and adopted by national, regional or local executive branches of
government to cover the public employment and education sectors. Such temporary
special measures may include the civil service, the political sphere and the private
education and employment sectors. The Committee further draws the attention of
States parties to the fact that such measures may also be negotiated between social
partners of the public or private employment sector or be applied on a voluntary basis

by public or private enterprises, organizations, institutions and political parties.
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The Committee reiterates that action plans for temporary special measures need to be
designed, applied and evaluated within the specific national context and against the
background of the specific nature of the problem which they are intended to overcome.
The Committee recommends that States parties provide in their reports details of any
action plans which may be directed at creating access for women and overcoming
their underrepresentation in certain fields, at redistributing resources and power in
particular areas, and/or at initiating institutional change to overcome past or present
discrimination and accelerate the achievement of de facto equality. Reports should
also explain whether such action plans include considerations of unintended potential
adverse side-effects of such measures as well as on possible action to protect women
against them. States parties should also describe in their reports the results of
temporary special measures and assess the causes of the possible failure of such

measures.
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The Committee draws attention to and reiterates its general recommendation No. 9, on
statistical data concerning the situation of women, and recommends that States parties
provide statistical data disaggregated by sex in order to measure the achievement of

progress towards women’s de facto or substantive equality and the effectiveness of
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temporary special measures.
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States parties should report on the type of temporary special measures taken in

Trzww*

specific fields under the relevant article(s) of the Convention. Reporting under the
respective article(s) should include references to concretegoals and targets, timetables,
the reasons for choosing particular measures, steps to enable women to access such
measures, and the institution accountable for monitoring implementation and progress.
States parties are also asked to describe how many women are affected by a measure,
how many would gain access and participate in a certain field because of a temporary
special measure, or the amount of resources and power it aims to redistribute to how

many women, and within what time frame.
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Concerned about the continuation of the practice of female circumcision and other
traditional practices harmful to the health of women,
Noting with satisfaction that Governments, where such practices exist, national
women's organizations, non-governmental organizations, and bodies of the United
Nations system, such as the World Health Organization and the United Nations
Children's Fund, as well as the Commission on Human Rights and its Sub-
Commission on Prevention of Discrimination and Protection of Minorities, remain
seized of the issue having particularly recognized that such traditional practices as
female circumcision have serious health and other consequences for women and
children,
Taking note with interest the study of the Special Rapporteur on Traditional Practices
Affecting the Health of Women and Children,4 and of the study of the Special
Working Group on Traditional Practices, 5
Recognizing that women are taking important action themselves to identify and to
combat practices that are prejudicial to the health and well-being of women and
children,
Convinced that the important action that is being taken by women and by all
interested groups needs to be supported and encourage by Governments,
Noting with grave concern that there are continuing cultural, traditional and economic
pressures which help to perpetuate harmful practices, such as female circumcision,
Recommends that States parties:
(a) Take appropriate and effective measures with a view to eradicating the practice of
female circumcision. Such measures could include:
(i) The collection and dissemination by universities, medical or nursing
associations, national women's organizations or other bodies of basic data about
such traditional practices;
(if) The support of women's organizations at the national and local levels working
for the elimination of female circumcision and other practices harmful to women;
(i) The encouragement of politicians, professionals, religious and community
leaders at all levels, including the media and the arts, to co-operate in influencing
attitudes towards the eradication of female circumcision;
(iv) The introduction of appropriate educational and training programmes and

seminars based on research findings about the problems arising from female
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circumcision;

(b) Include in their national health policies appropriate strategies aimed at eradicating
female circumcision in public health care. Such strategies could include the special
responsibility of health personnel, including traditional birth attendants, to explain the
harmful effects of female circumcision;

(c) Invite assistance, information and advice from the appropriate organizations of the
United Nations system to support and assist efforts being deployed to eliminate
harmful traditional practices;

(d) Include in their reports to the Committee under articles 10 and 12 of the
Convention on the Elimination of All Forms of Discrimination against Women

information about measures taken to eliminate female circumcision.
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States parties’ reports also disclose that polygamy is practised in a number of
countries. Polygamous marriage contravenes a woman's right to equality with men,
and can have such serious emotional and financial consequences for her and her
dependents that such marriages ought to be discouraged and prohibited. The
Committee notes with concern that some States parties, whose constitutions guarantee
equal rights, permit polygamous marriage in accordance with personal or customary
law. This violates the constitutional rights of women, and breaches the provisions of

article 5 (a) of the Convention.
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Poverty and unemployment increase opportunities for trafficking in women. In
addition to established forms of trafficking there are new forms of sexual exploitation,
such as sex tourism, the recruitment of domestic labour from developing countries to
work in developed countries, and organized marriages between women from
developing countries and foreign nationals. These practices are incompatible with the
equal enjoyment of rights by women and with respect for their rights and dignity.

They put women at special risk of violence and abuse.
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Poverty and unemployment force many women, including young girls, into
prostitution. Prostitutes are especially vulnerable to violence because their status,
which may be unlawful, tends to marginalize them. They need the equal protection of

laws against rape and other forms of violence.
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Wars, armed conflicts and the occupation of territories often lead to increased
prostitution, trafficking in women and sexual assault of women, which require

specific protective and punitive measures.
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The States Parties to this Protocol,

Declaring that effective action to prevent and combat trafficking in persons,
especially women and children, requires a comprehensive international approach in
the countries of origin, transit and destination that includes measures to prevent such
trafficking, to punish the traffickers and to protect the victims of such trafficking,

including by protecting their internationally recognized human rights.
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“Trafficking in persons” shall mean the recruitment, transportation, transfer,
harbouring or receipt of persons, by means of the threat or use of force or other forms
of coercion, of abduction, of fraud, of deception, of the abuse of power or of a
position of vulnerability or of the giving or receiving of payments or benefits to
achieve the consent of a person having control over another person, for the purpose of
exploitation. Exploitation shall include, at a minimum, the exploitation of the
prostitution of others or other forms of sexual exploitation, forced labour or services,
slavery or practices similar to slavery, servitude or the removal of organs.

88



